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ONLY, however, after and in event of failure or

refusal on the part of said Beneficiary to commence,

and/or to prosecute with due diligence, and/or to

complete, the installation thereof within the time or

times hereinbefore fixed—as said Trustee, or said

Payee with the consent and approval of said Trus-

tee, shall elect; and, to that end, may advance such

moneys as said Trustee, or said Payee with the

approval of said Trustee, may deem necessary

therefor

;

AND EACH and every sum so advanced shall be

a first lien upon, and be secured by, the entire bene-

ficial interest imder this Trust PRIOR AND SU-

PERIOR TO THE DEBT HEREINBEFORE
DESCRIBED IN FAVOR OF THE PAYEE
HEREUNDER ; each such advance- [658] ment to

be an obligation of the Beneficiary hereunder and to

be repaid by said Beneficiary on or before thirty

(30) days from date of such advancement ; together

with interest thereon from date of advancement until

repaid at the rate of eight per cent (8%) per an-

num, payable quarterly ; however, neither said Tnis-

tee nor the Payee hereunder shall be under any obli-

gation whatsoever to perform any act or make any

paj^ment or advancement hereinbefore mentioned;

NOW, THEREFORE, said PHOENIX TITLE
AND TRUST COMPANY, Trustee hereunder as

aforesaid hereby CERTIFIES AND DECLARES

:

A. That the sole beneficial interest under this

Trust is vested in THOMAS J. TUNNEY, a bacho-
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lor hereby designated the 'Beneficiary' under this

Trust,

B. And that it holds and will hold the title to

the hereinbefore described real property IN TRUST
under the terms and conditions set forth in this

Declaration, and for the following uses and pur-

poses, namely:

SECTION ONE.
TO SECURE, in the manner hereinafter pro-

vided, the following:

(a) The payment of the debt hereinbefore de-

scribed owing to said Payee

;

(b) The payment of all other sums in this Dec-

laration provided to be paid by said Beneficiary;

(c) And the performance of each and every act

herein provided to be performed by said Beneficiary.

[659]

SECTION TWO.
TO RECEIVE PAYMENTS for, deed and con-

vey the real property covered hereby in lots or par-

cels upon such terms, and for such prices, as said

Trustee may be instructed, in writing, so to do by

said Beneficiary;

PROVIDED the said prices thereof shall be not

less than those hereafter to be agreed upon by said

Trustee and the Beneficiary hereunder, and indi-

cated on Schedule or Schedules of Sales Prices, to

be marked 'Exhibit A', 'Exhibit A-1', 'Exhibit A-2',

etc. consecutively, as the case may be, and to be
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attached hereto and then to be a part hereof, the

same as though attached hereto at the signing of

this Instrument; provided further that said sale

prices shall aggregate a sum not less than Two Hun-

dred Fifty Thousand Dollars ($250,000.00).

PROVIDED, ALSO, the minimum terms of each

aforesaid sale shall be as follows: (a) Not less than

20% of the sales price in cash at the time of enter-

ing into a Sales Agreement, (b) The balance of such

sales price to be paid in monthly, quarterly, semi-

annual or annual payments.

SECTION THREE.
IT IS UNDERSTOOD and agreed that special

Deeds and Sales Agreements containing such condi-

tions, terms and restrictions as pertain to the lots

to be conveyed shall be printed, and that the cost

thereof shall be borne by the beneficiary.

SECTION FOUR.
DISTRIBUTION of the proceeds (principal and

interest), received by the Trustee, arising from

each hereinbefore mentioned sale of real property

shall be made by said Trustee as follows : [660]

(1st) The first twenty per cent (20%) there-

of shall be disbursed as follows

:

(a) 20% thereof to the Payee to apply

(1) To the payment of interest on the un-

paid portion of the indebtedness hereinbefore
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described to the next succeeding quarterly in-

terest paying date.

(2) To the accumulation for, and payment

hereunder to the Payee of, the release price

hereinbefore mentioned of the property covered

by said sales ; each such release price to be ap-

plied—as hereinbefore provided—on the prin-

cipal of said debt in favor of said Payee, and

such applications to continue until such debt

shall have been fully paid.

(b) 80% thereof shall be disbursed as fol-

lows:

(1) To the payment of the costs, fees,

charges and advances (if any) hereunder of said

Trustee

;

(2) To the payment of taxes and assess-

ments, levied and assessed against said prop-

erty (including assessments of Salt River Val-

ley Water Users' Association, if any) said Trus-

tee, however, not to be liable for non-pajrment of

any of such taxes or assessments in event said

Trustee deems moneys hereunder not properly

available therefor

;

(3) And the remainder, if any, of the pro-

ceeds received from said sale shall be disbursed

to the Beneficiary hereunder.

(2nd) All further sums over and above the

first twenty per cent (20%) shall be disbursed

as follows :
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(a) 50% thereof to the Payee to apply

(1) To the payment of interest on the un-

paid portion of the indebtedness hereinbefore

described to the next succeeding quarterly in-

terest paying date.

(2) To the accumulation for, and payment

hereunder to the Payee of, the release price

hereinbefore mentioned of the property covered

by said sales ; each such release price to be ap-

plied—as hereinbefore provided—on the princi-

pal of said debt in favor of said Payee, and such

applications to continue until such debt shall

have been fully paid.

(3) To a further reduction of the indebted-

ness hereinbefore described (notwithstanding

the payment of the release price of the prop-

erty covered by said sale) and to be applied

upon principal or inter- [661] est of such debt,

interest on the amounts applied upon principal,

however, not to cease until the quarterly inter-

est paying date next succeeding its application

by the Trustee.

(b) The remaining 50% thereof shall be dis-

bursed as follows

:

(1) To the payment of the costs, fees,

charges, expenses and advances (if any) here-

under of said Trustee

;

(2) To the payment of taxes and assess-

ments, levied and assessed against said prop-

erty (including assessments of Salt River Yal-
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ley Water Users' Association, if any) ; said

Trustee, however, not to be liable for non-pay-

ment of any of snch taxes or assessments in

event said Trustee deems moneys hereunder not

properly available therefor.

(3) At the sole discretion of said Trustee to

the accumulation of an Improvement Fund un-

der this Trust, and hereinafter mentioned, for

distribution therefrom, unless said Trustee shall

have received evidence—satisfactory to it—of

the payment in full of all costs and expenses

incident to the aforesaid re-subdivision and im-

provement of the property covered hereby

;

(4) Or provided the Trustee shall have been

furnished with evidence (satisfactory to it as

aforesaid) of the payment in full of said costs

and expenses of re-subdivision and improve-

ment, all of said surplus of proceeds of sale shall

be paid to the Beneficiary under this Trust.

SECTION FIVE.

ALL MONEYS arising under paragraph desig-

nated '(3)' of (b) of distribution '2nd' of fore-

going 'SECTION FOUR' of this Instrument, to-

gether with the $30,000.00 deposited with the Trus-

tee and hereinbefore mentioned, shall constitute aud

maintain the IMPROVEMENT FUND under this

Trust; and

DISTRIBUTION, at any time and from time

to time, of the moneys in said Improvement Fund
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shall be made by said Trustee as follows

:

1st : To tbe payment of the costs, fees, expenses,

damages, and advances (if any) with interest, here-

under of said Trustee and Payee. [662]

2nd : To the payment of such bills and vouchers,

for the resubdivision and/or improvement aforesaid

of property covered hereby, as shall have been pre-

sented therefor to said Trustee; provided, however,

the same first shall have been O. K. 'd by said Benefi-

ciary, excepting that, in event of refusal or failure

so to O. K. any such bill or voucher, said Trustee

—in its uncontrolled discretion—may pay the same

(without any such O. K.) from moneys available

therefor under the provisions of this distribution

'2nd', and/or from the aforesaid $30,000.00 deposited

with the Trustee.

3rd : AND, provided that when said Trustee shall

have received evidence satisfactory to it of the pay-

ment in full of all costs and expenses of the afore-

said re-subdivision and improvement of the trust

property, the surplus—if any—in said Improvement

Fund shall be paid by said Trustee to the Benefi-

ciary under this Trust.

SECTION SIX.

NO SALE or transfer of any beneficial interest

of the Beneficiary or any assignee hereunder shall

be valid or be binding on said Trustee until an

executed original of the assignment, or other instrii-
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ment evidencing such sale or transfer, has been filed

with said Trustee and the Trustee's assignment fees

paid therefor, excepting only, where such interest

may pass or be transferred by decree or order of

court and then only upon satisfactory proof of the

regularity and validity of the proceedings in such

matter being presented to said Trustee and the fees

if the Trustee's attorney for passing thereon hav-

ing been paid.

SECTION SEVEN.
IF THE PROPERTY covered hereby, or any

portion [663] thereof, or the proceeds or avails

therefrom, becomes liable for the payment of any

inheritance, income or other tax, said Trustee is

authorized to withhold and pay such tax out of any

moneys in its possession for the account of the per-

sons whose interest hereunder are so liable, unless

such tax shall have been paid by such persons or

someone else in their behalf.

Prior to final distribution of funds to the Payee

and/or Beneficiary and prior to termination of this

Trust, the Payee and/or Beneficiary shall furnish

the Trustee with a showing satisfactory to it that

all income, inheritance or other tax payable on the

proceeds going to such Payee and/or Beneficiary

have been fully paid, and shall furnish the Trustee

with indemnity satisfactory to it to protect the

Trustee against any claim made by a proper and

lawful taxing authority on account of any income,
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inheritance or other tax payable upon such pro-

ceeds.

SECTION EIGHT.
UPON PAYMENT in full of all sums secured

under this Trust in favor of said Payee, all interest

in and to this Trust of said Payee thereupon shall

immediately cease and terminate.

SECTION NINE.

NOTHING herein contained shall be construed as

extending the time for the payment of any princi-

pal or interest of the debt secured hereby beyond

the time therefor in the Promissory Note herein-

before set out evidencing said debt.

SECTION TEN.
IF DEFAULT be made in the payment of prin-

cipal or interest of the debt secured hereby, or in

the payment of principal or interest of any other

sum properly payable under this Trust by the

Beneficiary hereunder, or upon breach by said Bene-

ficiary of any other covenant, condition or stipula-

tion [664] hereof, then the party or parties (i. e.

Payee, Payees, or Trustee, as the case may be) as to

whom such default or breach shall have been made
may declare all sums secured hereby immediately

due and payable, together with interest thereon at

the rate of ten per cent (10% ) per annum, and may
collect same in a suit at law, or by foreclosure here-

under in the same manner as mortgages are fore-
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closed; and in case complaint is filed for a fore-

closure of this Instrument as a mortgage, the Payee

shall be entitled to the appointment of a Receiver,

without bond, to take possession of the premises not

theretofore released from the lien of the Payee, and

collect the rents and profits thereof and to manage,

control and handle the said property pending fore-

closure proceedings and up to the time of redemp-

tion or issuance of sheriff's deed; and in case of

such foreclosure the Beneficiary will pay to the party

as to whom such default or breach shall have been

made, in addition to the taxable costs of the fore-

closure suit, five per cent (5%) as attorney's fees

on the amount found due, which shall be a lien on

said premises; and in case of settlement after suit

is brought, but before trial, the Beneficiary agrees

to pay one-half of the above attorney's fees.

SECTION ELEVEN.
ALL DEEDS and Sales Agreements affecting

property covered hereby shall be executed solely

by the Phoenix Title and Trust Company, Trustee;

it being understood and agreed, however, that the

Trustee shall not be obligated to warrant title ex-

cept as against the acts of the Trustee.

IN EXECUTING Deeds and Sales Agreements

the Trustee shall provide that the property is sub-

ject to all assessments of the Salt River Valley

Water Users' Association not [665] delinquent at
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the date thereof, and in the event that any increased

charges are made by said Salt River Valley Water

Users' Association on accomit of the subdivision of

said property or on account of the sale of any part

thereof, called by said Association 'pick ups', the

Trustee is hereby authorized and instructed to pay

such charges, deducting sufficient money therefor

from amounts otherwise payable to the Beneficiary.

THE TRUSTEE is further authorized, but not

obligated, to pay all assessments of the Salt River

Valley Water Users ' Association on all unsold prop-

erty, charging the same to any funds in its hands

payable to the Beneficiary.

SECTION TWELVE
ALL MONEYS payable by purchasers of prop-

erty under this Trust and all moneys arising or ac-

cruing from any and all sources imder this Trust

shall be paid to said Trustee to be thereafter dis-

bursed by said Trustee as hereinbefore provided;

and

DISBURSEMENTS hereunder may be made by

checks of said Trustee.

SECTION THIRTEEN
IT IS DISTINCTLY UNDERSTOOD that the

interest of the Beneficiary under this Trust is per-

sonal property, and that such Beneficiary has not

and shall not have at any time any right, title or

interest in or to any property covered hereby, and
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has not and shall not have any right or power to

apply for or secure the dissolution or termination of

this Trust or the partition or division of any of

the trust property in any manner, except as other-

wise provided in this Declaration; the sole right

and power of the Beneficiary hereunder being to

enforce [666] the performance of the terms of this

Trust as expressly set forth herein.

SECTION FOURTEEN
AN OWNER'S POLICY of Title Insurance shall

be issued by the Trustee with each Deed to lots or

parcels purchased hereunder, insuring the pur-

chaser in the full amount of the sales price of the

land conveyed and showing title vested in the Trus-

tee provided that the title risk be then accepted by

said Phoenix Title and Trust Company ; such policy

to be subject to the regular printed exceptions con-

tained therein, and to any liens or encumbrances af-

fecting said property imposed by any act of the

purchasers or any person deriving an interest in

said property by or through said purchasers; the

charge for said policy and all fees and charges in

connection with such sale to be withheld by the

Trustee from the purchase price prior to remitting

the proceeds of each sale.

If it be desired to show the title to such property

vested in any such purchaser, the Phoenix Title and

Trust Company shall be entitled to receive $2.50 in

addition to the price for such policy as set forth in

^Section Fifteen' hereof.
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SECTION FIFTEEN
THE TRUSTEE shall receive for its services in

connection with this Trust the following costs, fees

and expenses: (a) At the inception of the Trust

$150.00; When Base Policy of Title Insurance is

prepared $450.00; One year from the date hereof

and annually thereafter $50.00; When the Trust is

terminated $50.00; (b) For conveying property the

following fees: When each Sales Agreement issues

$2.50; When each Deed issues $2.50; and 1% of the

total bona fide sales price of the property conveyed

;

said 1% to be figured upon principal and interest

of such sales price, and to be withheld from pay-

ments as and when made or deducted from any

available funds in the hands of the Trustee; pro-

vided that when Trustee is called upon to receive

any payments or apply any credits under $25.00,

Trustee [667] shall receive for each such item 25^

in lieu of the 1% thereof, (c) 1% of all other funds

handled by the Trustee in connection herewith, ex-

cept the $30,000 deposited for Improvement Fund,

(d) In the event that court proceedings are neces-

sary on the part of the Trustee to enforce any con-

tract, or to forfeit and default the rights of any

party under any Sales Agreement, the Trustee shall

receive, to cover its services in connection therewith,

the sum of $75.00 in addition to any court costs or

attorney's fees which may be incurred in connection

with such enforcement or such forfeiture
;
j^rovided,

however, that in case of forfeiture where no court

proceedings are necessary the Trustee shall receive
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only the sum of $5.00 for its services in connec-

tion therewith, together with indemnity from the

parties declaring such forfeiture to protect it

against any claim which might be asserted by the

party against whom such forfeiture is declared.

(e) For issuing policies of Title Insurance upon

each parcel or lot conveyed under the terms hereof,

the sum of 50^ for each $100.00 or fraction thereof

for which such policy is issued
;
provided, however,

that no policy shall be issued for a less fee than

$7.50. (f) And reasonable compensation for any

service rendered by said Trustee in the execution of

this Trust for which the costs, fees and expenses

are not herein provided.

SECTION SIXTEEN
THE TEUSTEE shall keep a full and accurate

account of all funds received, and disbursements

and charges made by it in connection with this

Trust, and shall render an accoimting upon demand

of the Beneficiary 5 such accounting to be made,

however, not more often than once a month. The

Trustee shall also keep an accurate account of all

property in the Trust, [668] and of lots sold and

unsold, and shall render a statement thereof to the

Beneficiary, upon demand, provided, however, such

statement shall not be required more often than once

every three months, and provided further, that each

such statement shall supplement but not duplicate

the contents of the preceding statement, if any.

THE FOREGOING provision and the charges

hereinbefore set out anticipate the keeping of only
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one account for the Beneficiary and one commission

account. If, however, additional commission or other

accounts are desired by the Beneficiary or his

agents, the Trustee shall be entitled to make an ad-

ditional charge to cover the cost of the extra service

rendered.

SECTION SEVENTEEN
THE TRUSTEE reserves unto itself the right,

and shall have the power, for the benefit of the

Beneficiary, to mortgage or otherwise encumber,

and to replace, renew or extend any mortgage or en-

cumbrance upon all or any portion of the trust prop-

erty, from time to time, at any time that any such

mortgage, encumbrance, replacement, renewal or ex-

tension ma.y be, in the judgment of the Trustee, for

the best interest of this Trust, or necessary to pro-

tect trust property, and upon such terms and con-

ditions and by such means of security as the Trustee

may deem proper, including the right and power to

convey the fee title to said property to such person

or corporation as it shall select for the purpose of

executing and delivering the necessary notes, mort-

gages, deeds of trust or other hypothecation to evi-

dence and secure such debt or debts and of recon-

veying said property to the Trust subject thereto,

and when such reconveyance shall have been so made
to the Trustee, said Trustee shall [669] thereupon be

restored to its full estate hereunder
;
provided, how-

ever, that no such mortgage or other encumbrance
shall be or become a lien prior to the lien of the

Pavee hereunder.
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It being distinctly understood that any such con-

veyance by said Trustee, for the purposes herein-

above stated, shall be in no wise construed as a sus-

pension or termination of this Trust, or as in any
way impairing, changing or limiting the powers of

the said Trustee as herein expressed and intended.

SECTION EIGHTEEN
ALL INSTRUCTIONS to the Trustee, whether

in regard to who the authorized sales agents are,

prices of lots, terms of sale thereof, or any other

matter within the rights of the Beneficiary shall be

in writing and signed by the Beneficiary^

SECTION NINETEEN
IT IS UNDERSTOOD and agreed that the Trus-

tee shall not be liable for any damages arising in

connection with the operation or maintenance of

said property, and there shall be no financial lia-

bility on the Trustee for any improvement placed on

said property, or agreed to be placed thereon, but

that such liability shall be the liability of the Bene-

ficiary only.

The Trustee shall not be required to attend to or

to procure any insurance upon any building situ-

ated upon the real property covered hereby, or to

pay or attend to the payment, other than from the

proceeds of sale as hereinbefore provided, of prin-

cipal or interest of any debt, lien or encumbrance

against the trust property, but all such services shall

be performed and all expenses borne by the Bene-

ficiary hereunder or his representatives. [670]
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The Trustee shall not be required to conuuence or

defend any suit in connection with this Trust or the

trust property unless requested in writing so to do,

and until there shall have been paid to the Trustee

a sum of money sufficient, in its judgment to pay all

costs thereof (including attorney's fees) and a

reasonable compensation to the Trustee for its serv-

ices in connection therewith, and should any officer

or employee of the Phoenix Title and Trust Com-
pany be called as a witness in any case iuA^olving or

in connection with this Trust or the trust property

the Trustee shall be entitled to make a reasonable

charge to cover the service rendered.

SECTION TWENTY
IT IS FURTHER UNDERSTOOD and agreed

that in the event of any dispute as to the adequacy

of any well or wells, pump or pumps or mains in-

stalled or proposed to be installed in said subdi-

vision that the opinion of the City Engineer of the

City of Phoenix holding office at the time such dis-

pute shall arise shall be final and binding upon the

Beneficiary, the Payee and the Trustee. Should such

City Engineer of the City of Phoenix decline to give

such opinion, then the opinion of the local repre-

sentatives of the Duro Pump Company or Dayton

Pump Company shall be binding upon the Bene-

ficiary, the Payee and the Trustee. All costs of ob-

taining such opinion shall be borne by the Bene-

ficiarv hereunder.
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SECTION TWENTY-ONE
THE TRUSTEE SHALL, at any time after all

the costs, fees, and expenses and advances of the

said Trustee have been fully paid, and after pay-

ments to the Payee herein of all amounts due said

Payee, and after full performance of all the [671]

conditions and obligations of this Trust, deed the

trust property, or any part thereof, to the Bene-

ficiary, his heirs, executors, administrators or as-

signs, upon written demand of said Beneficiary, his

heirs, executors, administrators or assigns; pro-

vided that the Trustee shall not be under any obli-

gation to hold said property for, or convey said

property to, any third party by reason of any in-

structions theretofore given to the Trustee by the

Beneficiary, his heirs, executors, administrators or

assigns.

AT ANY TIME after three years from the date

hereof, the Trustee shall have the right to end this

Trust by deeding to the Beneficiary, or his assigns,

the property remaining undisposed of and turning

over to the said Beneficiary, or his assigns, all

moneys remaining in its hands properly payable to

said Beneficiary, or his assigns, after deducting

from said moneys the fees and charges herein men-

tioned; provided, however, that the Trust may not

be thus terminated so long as the Trustee is under

any obligation to any third party to convey or hold

said property for the security or protection of such

third party, or to carry out any contract or agree-

ment theretofore dulv entered into.
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THIS TRUST shall also terminate upon the sale

and conveyance of all of said property together with

the payment of the proceeds thereof to the Trustee

and the distribution thereof as hereinbefore pro-

vided. However, this Trust shall not cease nor termi-

nate in any event until all the costs, fees, charges,

expenses and advances of the Trustee hereunder

shall have been fully paid. [672]

SECTION TWENTY-TWO
THE TERMS AND CONDITIONS of this

Declaration of Trust shall be binding upon and shall

inure to the benefit of the heirs, administrators,

executors, successors and assigns of the Beneficiary,

the Payee and of said Trustee.

IN WITNESS WHEREOF the Phoenix Title

and Trust Company has caused its corporate name

to be hereimto subscribed, its corporate seal to be

hereunto affixed, and these presents to be executed

by its Vice-President and Secretary, theremito duly

authorized, this 9th day of January A. D. 1929.

[Seal] PHOENIX TITLE AND TRUST
COMPANY

Attest

(Signed) By THOS. CLEMENTS
Vice-President.

(Signed) L. J. TAYLOR
Secretary
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CERTIFICATE

KNOW ALL MEN BY THESE PRESENTS

:

That THOMAS J. TUNNEY hereby declares

that the foregoing Declaration of Trust was pre-

pared at his request, and that the said Declaration

of Trust sets forth all of the terms and conditions of

said Trust, and that he does hereby agree to, ap-

prove, ratify and confirm the foregoing Declaration

of Trust in all its particulars.

IN WITNESS WHEREOF he has hereunto set

his hand, the 9th day of January A. D. 1929.

[Seal] (Signed) THOMAS J. TUNNEY

PAYEE'S APPROVAL
KNOW ALL MEN BY THESE PRESENTS

:

That MARGARET B. BARRINGER, Payee

under the [673] foregoing Declaration of Trust,

does hereby agree to, approve, ratify and confirm

the said Declaration of Trust in all its particulars.

Dated at St. Davids, Penna., this 5th day of

January, A. D. 1929.

(Signed) MARGARET B.

BARRINGER."
AVitness

(Signed) ELIZABETH CRAIG

THE WITNESS RESUMING:

I am familiar with the handwriting of Thomas J.

Tunney. Examining the instrument you hand me,
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which is a note dated December 20th, in the sum of

$85,000, payable to Margaret B. Barringer, pur-

porting to be signed by Thomas J. Tunney, the

signature thereon is Mr. Tunney 's signature.

Thereupon said note was introduced in evidence

as

RESPONDENT BARRINGER 'S EXHIBIT
No. 3

which exhibit is in words and figures as follows,

to-wit

:

''$85,000.00 Phoenix Arizona, December 20, 1928

''Three years after date, for value received, I

promise to pay to MARGARET B. BAR-
RINGER or order, at 130 West Adams Street,

Phoenix, Arizona, the sum of EIGHTY-FIVE
THOUSAND and no/100 Dollars, with inter-

est thereon from December 20, 1928 to ma-

turity of this note, at the rate of seven per cent

per annum, payable quarterly.

"Should the interest as above not be paid

when due, it shall thereafter bear interest at

ten per cent per annum until paid.

"Should default be made in the payment of

any installment of interest when due, then the

whole sum of principal and interest shall be-

come immediately due and payable at the option

of the holder of this note, with interest from

date of such default at ten per cent per annum
until paid on the entire unpaid principal and

accrued interest.
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''Should the principal hereof not be paid in

full at maturity, it shall thereafter bear interest

at ten per cent per annum until paid.

''Principal and interest payable in lawful

money of the United States of America.

"Should suit be brought to recover on this

note, I promise to pay as attorney's fees 5%
additional on the amount found due hereunder.

[674]

"This note is secured by Declaration of Trust

No. 418 of the Phoenix Title and Trust Com-

pany."

(Signed) THOMAS J. TUNNEY."

The reverse side of said exhibit bears the following

endorsement: "Interest credited hereon to Jan. 10,

1929, date of closing transaction as per agreement

between parties. By Phoenix Title & Trust Com-

pany (signed) L. J. Taylor, Trust Officer."

THE WITNESS RESUMING: I have in my
custody an instrument dated April 4, 1929, modify-

ing said Declaration of Trust.

The witness produced the instrument referred to.

Thereupon, it was received in evidence as

RESPONDENT BARRINGER 'S EXHIBIT
No. 4

Said exhibit is a written agreement executed by

Phoenix Title and Trust Company, Margaret B.

Barringer, L. D. Owens, Jr., H. C. Dinmore and

I
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S. W. Mills. It recites that the interest of Thos. J.

Timney under the Declaration of Trust [675] has

]:)een assigned to Owens, Dimnore and Mills. It is

agreed between the parties executing it that said

Declaration of Trust is amended by substituting the

following clauses in lieu of paragTaj^hs (a) and (b)

in Section Two thereof, to-wit: "(a) Xot less than

10% of the sales price in cash at the time of enter-

ing into a sales agreement, (b) The balance of such

sales price to be paid in monthly, quarterly, semi-

annually or annual payments."

THE WITXESS RESUMING : I have in my
custody an instrument dated March 1st, 1930, modi-

fying said Declaration of Trust. (69).

The witness produced the instrument referred to.

Thereupon, it was received in evidence as (72)

RESPONDENT BARRINGER'S EXHIBIT
Xo. 5

Said exhibit is a written agreement dated March 1,

1930, duly executed by Respondent Barringer, Phoe-

nix Title and Trust Company, L. D. Owens, Jr.. H.

C. Dinmore and S. W. ^lills. By its terms those two

certain paragraphs of Respondent Barringer 's Ex-

hibit Xo. 2, commencing with the words "Parcels

or lots covered hereby" (being commencement of

fifth paragraph, see page 205, ante) and ending with

the words "succeeding its application by the Trus-
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tee" (being end of sixth paragraph, see page 206,

ante), are cancelled and the following paragraphs

are inserted in lieu thereof, to-wit

:

''LOTS in Windsor Square, into which the

said property has been subdivided, may be re-

leased, provided no default exists under the

terms hereof at the time of demand and pay-

ment therefor, from the lien of the hereinbefore

described debt, upon the pa^Tnent to the Trus-

tee—for the account of the Payee—of the re-

lease price as set forth in Exhibit 'B' [676]

Amended, attached hereto and by reference

made a part hereof ; it being specifically agreed

by all of the parties hereto that all other lots

in Windsor Square have been heretofore re-

leased from all lien, claim or demand on the

part of the Payee, and that the lots set forth

in said Exhibit 'B' Amended are the only lots

remaining subject to said lien.

THE FUNDS received by the Trustee from

the release of lots, or accumulated by the

Trustee for application upon the release price

of lots, shall be applied by it on the principal

of the debt secured hereunder

;

Interest on amounts applied on principal,

however, shall not cease until the quarterly

interest paying date next succeeding such ap-

plication by the Trustee."

Said agreement contains the further provisions,

to-wit

:
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"And all of Section Two as modified by said

Modification of Declaration of Trust is hereby

cancelled in full and in place thereof the follow-

ing is substituted, to-wit,

'TO RECEIVE PAYMENTS for, deed and

convey the real property covered hereby, being

lots in the Windsor Square into which said

property has been subdivided, upon such terms

and for such prices as said Trustee may be in-

structed in writing so to do by the Beneficiaries,

jDrovided that before making such conveyance

the Trustee shall have received for benefit of

the Payee the net release price as set forth in

Exhibit 'B' Amended above referred to, which

amount may be paid either in cash in one lump
smn or accumulated by the Trustee under the

provisions of 'Section Four' as modified

hereby: and provided, further, that in the case

of contract sales the selling price of said [677]

property shall be not less than two times the

release price as set forth in said Exhibit 'B'

Amended, unless at the time of making such

sale there shall be paid to the Trustee the en-

tire release price for the benefit of the said

Payee, and provided, also, that the minimum
terms of any time sale shall be as follows:

(a) Not less than 10% of the sales price in cash

at the time of entering into a sales agreement;

(b) The balance of such sales price to be paid

in monthly, quarterly, semi-annually or annual

payments.

'
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And all of Section Four of said Declaration

of Trust is hereby cancelled in full and in

place thereof the following is substituted;

to-wit,

'DISTRIBUTION of the proceeds (princi-

pal and interest) received by the Trustee, aris-

ing from each sale of said property (unless the

entire release price shall be paid at the time of

making such sale) shall be made by the said

Trustee as follows

:

(1st) The first twenty-five per cent (25)

thereof shall be disbursed as follows: (a) To

the payment of the costs, fees, charges and ad-

vances, if any, hereunder of said Trustee;

(b) To the payment of taxes and assessments

levied and assessed against said property, in-

cluding assessments of the Salt River Valley

Water Users Association, if any; said Trustee,

however, not to be liable for non-payment of

any such taxes or assessments in event said

Trustee deems moneys hereunder not properly

available therefor; (c) And the remainder, if

any) to the order of the Beneficiaries here-

under.

(2nd) All further sums over and above the

first twenty-five per cent (25%) shall be dis-

bursed as follows: (a) Eighty per cent (80%)
thereof to the Payee to apply (1) To the [678]

accumulation for and payment hereunder to

the Payee of the release price of the lot or lots
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covered by such sale as set forth in said Ex-

hibit 'B' Amended^ (2) And the remainder, if

any, as provided for the remaining 20% of said

portion as provided in distribution '(b)' fol-

lowing, (b) The remaining twenty per cent

(20%) thereof shall be disbursed as follows:

(1) To the payment of the costs, fees, charges

and advances, if any, hereunder of said Trus-

tee; (2) To the payment of taxes and assess-

ments levied and assessed against said property,

including assessments of the Salt River Valley

Water Users Association, if any; said Trustee,

however, not to be liable for non-payment of

any such taxes or assessments in event said

Trustee deems moneys hereunder not properly

available therefor; (3) At the sole discretion of

said Trustee to the Improvement Fund, as pro-

vided in 'Section Five' of said Declaration of

Trust, for distribution therefrom unless said

Trustee shall have received evidence satisfac-

tory to it of the payment in full of all costs and

expenses incident to the improvement of the

property covered by this Trust and compliance

by the Beneficiaries with agreements or repre-

sentations made by them to purchasers of lots

in said subdivision (if any claim or notice shall

have been filed with the Trustee of non-com-

pliance with such representations)
;
(4) To the

payment of interest on the unpaid portion of

the indebtedness hereinbefore described to the

next succeeding quarterly interest paying date.
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(5) After the Trustee shall have been satisfied

that the funds in its hands are sufficient to

meet the provisions of (1), (2), (3), and (4) of

this distribution (b), or after payment in full

of the said sums, to the order of the Bene-

ficiaries under this Trust.'

If any terms of the original Declaration of

Trust or of the previous Modification thereof

above mentioned are in [679] conflict with the

provisions as set forth in this Modification, the

provisions of this Modification shall prevail as

against any other conflicting provisions.

This Modification shall be binding upon the

Payee, the present Beneficiaries and their heirs,

administrators, executors, successors and as-

signs."

Exhibit B, referred to in Respondent Barringer 's

Exhibit No. 5 is thereunto annexed and is in words

and figures as follows, to-wit

:

'^EXHIBIT 'B' AMENDED
Schedule of Release Prices of Lots in Windsor

Square held under Trust No. 418 of Phoenix Title

and Trust Company, effective March 1st, 1930.

BLOCK 1 Block 1 Cont'd. Block 1 C^ont'

" 7 250 "18 500

Lot 2 $250 " 8 250 " 19 500
" 3 250 " 9 250
" 4 250 " 10) 750 BLOCK 2
" 5 250 " 11) Lot 3 $400
" 6 250 " ]6 400 " 4 500
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Block 2 Cont'd. Block 3 Cont'd. Block 4 Cont'd.

.ot 5 $375 Lot 9 !$600 Lot 9 $275
" 6 500 M 10 600 11 11 275
" 8 500 n 11 600 11 12 500
" 10 500 ?> 12 600 11 13 275
" 11 275

?7 13 600 11 14 500
" 12 500 11 14 600 11 15 275
" 13 275 ir 15 600 11 16 500
" 15 275 11 16 600 11 17 275
" 16 500 11 17 600 11 19 275
" 17 275 11 18 750 11 20 450
" 18 500 11 19 600 11 21 275
" 19 275 11 20 750 11 24 300
" 20 500 11 22 600 Sold,
" 21 325 11 23 600 Not Released.
" 22 500 1

1

25 600 11 25 250
" 23 275 11 26 600 11 26 2,000
" 27 275 11 27 600 11 27 500
" 29 275 11 28 600 11 28 500
" 31 275 11 29 600
" 32 500 11 30 600 BLOCK 5
" 33 275 11 32 600 Lot 3 $400
" 34 500 11 33 600 11 5 450
" 36 500 11 34 600 11 6 500
" 38 500 11 35 600 11 9 500
" 41 375 11 36 600 11 11 500
" 42 450 11 37 100 Pd. " 13 500

11 39 600 15

16

500
500

BLOCK 3 17 500

Lot 2 $500 19 400
??

3 600, 22 600

Sold BLOCK 4 23 475

Not Released. Lot 2 $400 " 24 650 Pd
?5 4 600 11 3 600
?? 6 600 11 7 275 BLOCK 6
n 7 600 11 8 500Lot 1 $375
n 8 600 [680] " 3 400
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Block 6 Cont'd. Block 7 Cont'd. Block 8 Cont'd.

Lot 5 $400 Lot 36 $100 Lot 36 $375
? J 8 450 n 37 450 J? 37 375
?? 9 500 >? 38 450 j> 38 375
" 10 450

? J 39 375
BLOCK 8 5? 40 375

BLOCK 7 Lot 1 $500 71 41 375
Lot 2 $450 2 500 J? 42 375

?? 3 450 3 500 5? 43 400
?> 4 500 4 500 ?> 44 450
r? 5 500 5 500
)) 6 500 6 500 BLOCK 9
J? 7 500 7 500 Lot 1 $3,000
?? 9 600 8 500 >>

3 250
>? 10 500 9 500 If 4 250
?> 11 600 Sold,

11
5 250

?? 12 500 Not Released. 11
6 250

?? 13 600 10 500 11
7 250

?? 14 500 11 500 11 10 250
57 15 600 12 600 11 11 250
?> 16 500 13 500 11

12 250
?? 17 600 15 500

11 13 400
?> 19 750 17 500 11 14 500
>> 21 750 18 500

11 15 450
M 23 600 19 500 11 16 450
?) 25 600 20 500

11 17 450
n 26 500 22 500

11 18 450
?J 27 600 23 500

11 19 450
)> 29 600 30 375

11 20 450
)> 31 600 32 375

11 21 350
)? 33 500 33 375

11 28 400"
>? 34 500 34 375
75 35 500 35 375
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The WITNESS Resuming: The paper shown to

nie by counsel is a copy of a notice which I, as

Secretary of Phoenix Title and Trust Company,

received on November 5, 1930 (72-73).

Thereupon, the instrument referred to was re-

ceived in evidence as [681]

RESPONDENT BARRINGER'S EXHIBIT
No. 6

Said exhibit is in words and figures as follows,

to-wit

:

''Phoenix, Arizona.

November 5th, 1930.

THOMAS J. TUNNEY,
L. D. OWENS, JR.,

MARY MARGARET OWENS,
H. C. DINMORE,
ESTELLE DINMORE,
S. W. MILLS,
DOROTHY MILLS,
WINDSOR SQUARE DEVELOPMENT COM-
PANY, INC.,

WINDSOR SQUARE IMPROVEMENT COM-
PANY,

PHOENIX TITLE & TRUST COMPANY,
L. D. OWENS, JR., and H. C. DINMORE,
doing business under the name of Owens-Dinmore

Company

:

YOU, AND EACH OF YOU, ARE HEREBY
NOTIFIED: That Margaret B. Barringer is the

owner and holder of that certain promissory note
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dated December 20th, 1928, executed by Thomas J.

Tunney, payable to the order of Margaret B. Bar-

ringer, in the principal smn of Eighty-five Thous-

and ($85,000.00) Dollars, which said promissory

note is secured by Declaration of Trust, dated Janu-

ary 9th, 1929, as amended by modification of Declara-

tion of Trust dated March 1st, 1930, and that said

Margaret B. Barringer, pursuant to the provisions

of said promissory note and said Declaration of

Trust and modification thereof, has declared the

whole principal sum, together with all interest ac-

crued thereon, in accordance with the terms and

provisions of said promissory note, to be immedi-

ately due and payable, together with all sums which

the said Thomas J. Tunney, by virtue of [682] said

promissory note and/or Declaration of Trust or

modification thereof, has agreed or in any way be-

come obligated to pay. This action is taken on ac-

comit of default of payment of interest on said

note.

Yours very truly,

(Signed) ELLINWOOD & ROSS
Attorneys for

Margaret B. Barringer."

The WITNESS Resuming: Phoenix Title and

Trust Company paid taxes leaded on the premises

described in the Declaration of Trust with moneys

advanced by Mrs. Barringer. The tax receipts shown
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to me by counsel correctly show the amount of taxes

so paid.

The tax receipts referred to were riveted together.

Thereupon, they were received in evidence as

RESPONDENT BARRINGER'S EXHIBIT
No. 7

Said exhibit consists of seven separate receipts

executed by the Treasurer of Maricopa County, duly

acknowledging receipt in the aggregate of $1,616.98

in payment of taxes levied in 1930 upon the prem-

ises involved in this controversy. Said receipts show
such payments were made on November 4th, 1930,

the day on which said taxes became delinquent.

The WITNESS Resuming: The expenditures ag-

gregating $1,957.93, shown upon the instrument

handed to me by counsel, were consented to by

Phoenix Title and Trust Company (76), which did

not disapprove of them (77). There has not been

much change in the conduct of Phoenix Title and

Trust Company with respect to the property de-

scribed in the Declaration of Trust since the filing

of the petition in bankruptcy. We, frankly, have

been at sea as to whom was the proper [683] bene-

ficiary and I have had considerable conversations

with everybody involved, attorneys and otherwise.

The trust has remained practically in status quo

during this time. Very little has been going on to

the extent of getting any money out of it. There
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have been some receipts; the disj)osition has been

to hold them (78).

Cross-Examination by Mr. Nealon

I handled this transaction, except as to minor de-

tails, practically since its inception. There was a

consideration paid in the transaction, but not by

Phoenix Title & Trust Company. At the time of

the passing of the deed, $20,000 cash was paid into

our hands by L. D. Owens, Jr. So far as I know,

nothing has been paid previous to that time. At the

same time the $20,000 was paid, Mr. Owens paid

other money into our hands. He paid us all told

$50,000. Another ten thousand was subsequently

paid by other parties, $7500 being paid by H. C.

Dinmore and $2500 by S. W. Mills. Mr. Owens made

his payment on January 11, 1929. That was the pay-

ment of $50,000, and was paid by cashier's check

delivered to me by Mr. Owens. The ten thousand

was paid on January 14, 1929. Mr. Tunney is a clerk

in Phoenix Title & Trust Company, having been

there for several years. He put up no part of the

consideration, but he received compensation of $20

for signing the note. The note was signed by him

about the time this whole thing was done. I cannot

tell the exact date because the note is dated one date

in December and the transaction was closed at a

later date in January. Tunney executed the note

between that time and the actual signing of the

declaration of trust. I am sure the note was not

signed on the actual date it bears because I put an

endorsement on the note of interest being credited
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so it would [684] not be charged up prior to the

delivery of the note. The probabilities are that the

declaration of trust was not signed on the date it

bears, which is January 9th. The reason for this

is that the instriunent by which we acquired title

was not recorded until January 14th. The complete

terms of the deal were settled as of January 9th.

The money was paid to us on the 11th and 14th, re-

spectively, and we recorded the deed on the 14th. I

feel sure I did not sign the instrument until we had

title, and I am satisfied that the instrument was

signed by Phoenix Title & Trust Company on Janu-

ary 14th, when the deed was recorded. It was

signed by other parties prior to that time. The

instrument was complete at the time we signed it.

It was executed in triplicate, one copy being de-

livered to Mrs. Barringer, one to L. D. Owens, and

the other is the copy in evidence here. The purpose

of having Mr. Tunney sign the note, as stated to

me by Mr. Owens, was that Owens did not want the

personal liability. Our check for the taxes was

drawn on November 3, 1930, and payment was made
direct to the treasurer by us. The receipts that I

spoke of having been received since bankruptcy

were payments upon lots previously sold. We have

had no other source of income except what Mrs.

Barringer put into our hands for this purpose.

Redirect Examination by Mr. Mackay.

The total consideration for this transaction was

$105,000, of which $20,000 was paid in cash and
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$85,000 by the Tunney note. We paid all told to

Mrs. Barringer or to Mr. Bennitt as her agent,

$20,000 cash in connection with the sale. These other

payments made into our hands were for purposes

covered in the declaration of trust. Since the filing

of the petition in bankruptcy our company, as trus-

tee under this [685] declaration of trust, has exe-

cuted conveyances covering lots in Windsor Square.

There has been no change in our procedure con-

cerning the title on things paid out since bankruptcy

started. I am not prepared to say whether anybody

has paid out and gotten deeds or not. I haven't

looked it up to see.

"Mr. MACKAY: Has your company, Mr. Taylor,

conveyed any lots the release prices of which have

been paid, or in part paid, since the beginning of

these proceedings, I will ask you first, do you know
whether it has?

The WITNESS: Yes, there have been some con-

veyances. '

'

Re-cross Examination by Mr. Nealon

"Mr. NEALON: Were they all lots that are in-

volved in this hearing, Mr. Taylor ?

The WITNESS: You will have to make that a

little more definite, Mr. Nealon.

Mr. NEALON: Were they all lots that had been

released from any claim of Margaret B. Barringer

prior to the pendency of the bankruptcy pro-

ceedings ?
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The WITNESS: Some of them were. I am not

positive whether there were any lots that hadn't

been released by Mrs. Barringer before the bank-

ruptcy started that have been conveyed. I cannot

answer that question as to whether any of them in-

cluded the lots upon which Mrs. Barringer had a

lien at the time of the bankruptcy. I loiow that some

were conveyed which had been released prior to that

time.

Mr. NEALOX: Do you know whether any of

those deeds were executed on the contracts that had

been made prior to bankruptcy?

The WITNESS: No, I don't Imow.

Mr. NEALON : Will you furnish the Court with

a list of the deeds executed by you since the adjudi-

cation of bankruptcy [686] or since the filing of the

petition in bankruptcy, which was October 25 last?

The WITNESS : I can have such a list prepared.

I cannot give it to you.

Mr. NEALON: So far as I am concerned, I am
willing to stipulate that such a list may be received

in evidence upon Mr. Taylor's certificate.

Mr. MACKAY : We will so stipulate. I suppose it

would be well to see whether the release price in

some instances was paid after the date of bank-

ruptcy. Could 3'ou show that also, Mr. Taylor?

The WITNESS: Yes, sir."
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Thereupon, the list of lots referred to was pre-

pared by Mr. Ta.ylor and was received in evidence as

RESPONDENT BARRINGER'S EXHIBIT
No. 13

Said exhibit is the written statement of L. J.

Taylor, dated December 12th, 1931, to the effect that

the only lot released by Phoenix Title and Trust

Company from Barringer's lien since October 25th,

1930, is Lot 2, Block 1, of Windsor Square and that

the same was deeded to W. R. Wells December 4,

1930, pursuant to a sales agreement entered into on

October 15th, 1930. Said exhibit also contains the

statement that all other lots described in trustee's

petition to marshal liens and, in addition thereto.

Lot 28, Block 9, of Windsor Square are still held by

Phoenix Title and Trust Company as Trustee under

the Declaration of Trust and that there are out-

standing sales agreements on the following described

lots:

Lot 16 Block 1;

Lot 22 Block 3;

Lots 2 and 24 Block 4;

Lots 15, 17, 23, 25 and 26 Block 7;

Lot 9 Block 8.

[687]

Said exhibit also contains the statement that the

printed form of deed annexed thereto has been used

by Phoenix Title and Trust Company in making

conveyances, as Trustee, of all lots in Windsor

I
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Square. Said warranty deed, annexed to the exhibit,

is in the customary form, ''Phoenix Title and Trust

Company, Trustee, '

' being named therein as grantor.

It contains various and sundry building restrictions,

which are not material to this controversy, together

with usual covenants of warranty.

M. L. HARTLEY
called as a witness for Respondent Barringer testi-

fied as follows:

Direct Examination by Mr. Mackay

I am treasurer of Phoenix Title & Trust Com-

pany. Its books and records are kept under my
supervision. I became treasurer in January, 1929. In

January, 1929, I was notified by the directors or

officers of the company that it had executed this

declaration of trust, and a copy was placed in my
custody. We set up a main trust ledger concerning

the trust and also individual contracts concerning

each lot that was sold. From time to time we re-

ceived payments from lot purchasers. Our depart-

ment made allocation and disbursement of such

moneys. The payments were split up in accordance

with the declaration of trust. The records I have

contain a complete statement of all payments made

to our company by lot purchasers and also contain

accurate statements of how the money has been dis-

bursed or allocated by our department. [688] I have

recently examined the records and from such ex-

amination can state that the amount of money which

has been collected from contracts in Windsor
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Square and applied to the Barringer indebtedness

consisting of the $85,000 note signed by Tunney, is

$15,125.30, leaving a balance of $69,974.70. Accord-

ing to our records, the interest on the Tunney note

has been paid to December 20, 1929, the interest

coming from beneficiary funds. No moneys have

been received by our company since that date. Since

October 25, 1930, some payments have been coming

in from contract purchasers. The amount of such

accruals to date is $2,015.44. This is not the total

amount received because certain expenses and fees

of the trustee have been deducted. After paying

these fees and expenses of the trustee, we had on

hand on November 14th, $2,320.24. Of the money col-

lected, we allocated $165.33 to the improvement

fund, and we have $2,015.44 to apply upon this note.

We have not made such application on account of

these proceedings. We were ordered by the trust de-

partment not to disburse any funds from that trust.

The order was made shortly after the bankruptcy

proceedings were started.

Cross-Examination by Mr. Nealon

The application of $15,125.60 upon the Tunney

note leaving a balance of $69,974.70, was all done

prior to the bankruptcy proceedings on October 25,

1930, and since that time, the trust has been held in

status quo. I cannot at this time separate the figures

showing what collections were upon the lots involved

in these proceedings. The $165.33 which I said went

into an improvement fund has not been applied as
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yet. We are holding that. The total amount we were

holding on November 14, 1931, was $2,320.24. Since

that time, there have been three collections which

total $125. We have no charges [689] made against

this estate prior to October 25, 1930, which have not

been paid. The amount that was applied as payment

on principal on the Tunney note should be

$15,025.30, instead of $15,125.30 as I testified. That

was an error in subtraction.

WM. H. MACKAY
called as a witness for Respondent Barringer testi-

fied as follows:

On November 5th, 1930, acting on behalf of Re-

spondent Barringer, I delivered to L. D. Owens, Jr.

and Thos. J. Tunney, respectively, true copies of

the notice which has been received in evidence as

Respondent's Exhibit No. 6. On the same day I de-

posited a copy of said notice in the United States

mail in an envelope addressed to Windsor Square

Development, Inc., in care of L. D. Owens, Jr. at

the San Carlos Hotel, Phoenix, Arizona, where I

knew Owens then was living (136).

Cross-Examination by Mr. Nealon

I have no recollection of serving such notice on
the Trustee in Bankruptcy or in the Referee 's Court

(136).
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E. J. BENNITT

called as a witness for Respondent Barringer testi-

fied as follows

:

During the past forty nine years I have been en-

gaged in the real estate business at Phoenix. My
business has been very active during the last ten or

fifteen years (137). [690] I have kept posted on

sales made by other brokers. Mrs. Barringer is my
sister-in-law. She has been away from Phoenix for

thirty eight years. I have watched out for her inter-

ests (138). I paid Phoenix Title and Trust Com-

pany the money it used in paying the taxes evi-

denced by Respondent Barringer 's Exhibit No. 7.

Mrs. Barringer reimbursed me (139). I went to San

Diego in Jiuie or July, 1930. There I received notice

that the power company had shut off the street

lights in Windsor Square. It left the power for

pumping the Avater to residents of the subdivision

but notified that this, too, would be shut off unless

some arrangements to pay its bills were made. Mr.

Schrader, who was the caretaker of the pump and

premises in general, notified me that neither Owens
nor the Trust Company would pay the bills (142).

Schrader told me that if the bills were not paid he

would quit. I told him I would pay his salary. I

have in my possession a memorandum of all pay-

ments which I made for Mrs. Barringer to the

power company, to Mr. Schrader, and to other

persons in connection with the preservation and care

of Windsor Square (143). A large part of the j^ay-

ments shown bv said Statement were to Central Ari-
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zona Light & Power Company in payment of its

bills for electricity used for pumping the water to

the occupants of the subdivision and for watering

trees on the unoccupied portions thereof. Other

items are for Schrader's salary (144). Other items

represent cash given Schrader to purchase supplies,

parts for the pump and cleaning up the subdivision

(145). All the expenditures were necessary to keep

Windsor Square in proper shape and decent ap-

pearance.

The witness produced the memorandum referred

to. Thereupon, it was received in evidence as

RESPONDENT BARRINGER'S EXHIBIT
No. 8

Said exhibit reads in words and figures as follows

:

[691]

^^MEMORANDUM OF ADVANCES MADE BY
MARGARET B. BARRINGER FOR AC-
COUNT OF OPERATING EXPENSES OF
WINDSOR SQUARE, TO DECEMBER 31st,

1930.

1930

July 15 Balance due for power to June 7 $145.22

Aug. 4 Power bill to July 8 58.65

Aug. 8 Caretaker's balance to Aug. 7 55.97

Aug. 21 Power bill to Aug. 7 78.70

Aug. 21 Repairs to motors 28.00

Aug. 25 Welding Co. for repairs to pipe line 38.50

Aug. 26 Caretaker's salary to Sept. 5 60.00

Sept. 3 100 feet of 21/2'' hose and couplings 43.00

Sept. 3 75 tree stakes 24.90

Sept. 3 Balance due Schrader for sundries 6.51 $539.45
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1930

Oct. 22 Hammer and saw $ 1.75

Oct. 30 Tool box and fixtures 6.10

Oct. 30 Scythe and hose 11.00

Oct. 8 Schrader salary to 10/5/30 60.00

Oct. 8 Shovel and oil 4.87

Oct. 30 Power bill to 9/8/30 79.40

Oct. 30 Labor account of cleaning 67.50 $238.62

Oct. 31 First half of 1930 taxes $629.64

Nov. 3 Schrader salary to November 5 85.00

Nov. 7 Account cleaning lots 27.00

Nov. 7 Schrader sundry expenses 31.10

Nov. 9 100 stakes 31.45

Nov. 15 Account cleaning lots 22.50 $198.49

Dec. 6 Schrader salary to 12/5/30 85.00

Dec. 6 Sundries and tools 44.97

Dec. 14 150 stakes 43.95

Dec. 20 Power bill to 12/8/30 186.75 $362.47

$1957.93"

The WITNESS Resimiiiig: There are 275 lots in

Windsor Square. About 80 lots have been released

from Mrs. Barringer's lien, leaving about 195 lots

subject thereto (147). I know the location of the un-

released lots. They should have a sales value of from

$400 to $800 each (148). Under present market con-

ditions I would be surprised if they could be sold

for cash as a [692] whole for $50,000 (349). I base

my opinion more on general business conditions

than anything else (150). The unreleased lots have

no improvements on them (151).
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Cross-Examination by Mr. Nealon

My opinion is not based on any sales which

actually took place in Windsor Square. If it were

based on the last actual sales my estimate would ex-

ceed $50,000. I know of no sales having been made

for the past year or two (151) . I know of no sheriff's

sales within the tract nor do I know of any sales of

similarly improved property in the vicinity of

Windsor Square (152). In making my estimate I

did not separately value each lot. I took into con-

sideration the value of the improvements placed in

front of these lots. Land of this character, if put on

the market at forced sale, does not bring but a

fraction of what it is really worth (154). The lot

at the corner of Central and Colter streets ought to

be worth several times $800. The same is true of the

lot at the corner of Camelback and Seventh Street

(155). The last payment for the preservation of the

projDerty was made December 20th, 1930. I told the

Trustee in Bankruptcy I would pay the December

bills. I wished the future payments off upon him

(155). I introduced him to the caretaker and turned

the caretaker and premises over to him. The pay-

ment for taxes is included in Respondent Bar-

ringer's Exhibit No. 8 (156).

Redirect Examination by Mr. Mackay
By real value I mean the value of the property

when business conditions improve, which will be

several years hence. The onlj^ way the lots could be

sold is piece-meal (158). [693]
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Recross Examination by Mr. Nealon

I base my opinion that recovery will not come for

several years on a ''hunch'' (160). Former values

may never come back (161).

HARRY KAY
called as a witness for Respondent Barringer testi-

fied as follows

:

For the last twenty years I have been engaged in

the real estate business in Phoenix. I am familiar

with the price at which real estate in this vicinity

has from time to time been sold. In 1912 I purchased

sixty acres a half mile north of Windsor Square

(162). The tract was unimproved. In 1928 I sold

it for a little over a thousand dollars an acre (163),

receiving $25,000 in cash, the balance secured by a

mortgage. The purchaser now wants to turn the

property back to me for a release of the mortgage.

There are 70 acres in the subdivision Windsor

Square (164). In my opinion the value of Windsor

Square, excluding the lots occupied by buildings, is

between $1,000 and $1,200 per acre (165-166).

Cross-Examination by Mr. Nealon

"Mr. NEALON: What is the market value of

the unimproved lands in that immediate section, Mr.

Kay?
The WITNESS: Well, I would be glad to take

$750 an acre for mine now.
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Mr. NEALON: I move to strike out the answer

as not being responsive to the question.

The REFEREE: Just answer the question as

indicated."

The WITNESS: Well, it would depend whether

it is upon that paved road. It would be more than

if it is back a little bit. In my opinion, the value of

the eighty acres just [694] north of this property

—

just across Colter Street—is around six or seven

hundred dollars an acre. Windsor Square I place at

a higher valuation, at $1,000 to $1,200 an acre, be-

cause it is on the main highway and paved. I con-

sider the valuation of the paving and the cost of the

improvements in that. I do not know the cost per

lot of the paving there. Referring to the map of the

subdivision, I would value Lot 3 in Block 1 at $400.

Lots 4 and 5 in the same block would be the same

value. Lot 10 in the same block I think $300 would

be a good price for that, and Lot 11 about the same.

Lot 18 in Block 1 I would say about $350. I am
taking into consideration that it is paved in front

of that lot. I am familiar with the cost of paving

generally in the city. This lot being practically

60 feet, the cost of the paving equal to that in front

of that lot, would be between $250 and $300. If they

paid cash for the paving, there would be a con-

siderable discount. Lot 19 would be about the same

value. In Block 2, I would value Lot 18 at around

$350. Without the paving, I would probably value

it at $200. The paving adds a great deal to it. A
great many people would rather buy a lot without

the paving. I wouldn't say that when the paving is
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paid for, but the lot is bound to be cheaper. I do not

know that the paving here is all paid for. Lot 14 in

Block 1 I would value at around $400. Lot 40 in

Block 2 I would value right around $550. Lot 1 in

Block 3 I would value at $600. Lot 38 in Block 3

about $650. Lot 10 in Block 5 about $550. Lot 14 in

Block 8 $450. Lot 21 in Block 8, $650 or a little

more. Lot 1 in Block 9 is worth $1200. Lot 26 in

Block 4 about $1800. I do not know of any sales of

property improved similarly to Windsor Square

that have been made within the last year—not

vacant lots. I am basing my opinion on my own

judgment. My own judgment is based on a little

common horse sense. It is [695] my own personal

opinion; that is the only ground I have. I based

my opinion of the value of ten to twelve hundred

dollars per acre which I placed upon the whole tract

solely upon my own opinion, and I have no further

grounds for that opinion than I have given here.

Redirect Examination by Mr. Mackay

There have been no sales in that vicinity within

the past year. It is awful hard to make a sale at

any price now.

Recross Examination by Mr. Nealon

Although there have been no sales, I have formed

my opinion from my own personal knowledge, know-

ing what I know about property. I have a home on

Central Avenue. On the basis at which I am valuing

this property, my property cannot be worth one-

fifth of what I paid for it. I would not be willing

to sell my own home for what I paid for it, because

I don't need to sell it right now.
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GEORGE E. LILLEY

called as a witness for Respondent Barringer testi-

fied as follows: (178)

''Mr. MACKAY: You are the trustee for the

bankrupt in this case, are not not, Mr. Lilley?

The WITNESS : Yes, sir.

Mr. MACKAY: And you have had a fairly long

and varied experience as a realtor in this city, have

you not ?

The WITNESS: Yes.

Mr. MACKAY: At the present time you are

president of the Dwight B. Heard Investment Com-

pany, are you not I

The AYITNESS: Yes. [696]

Mr. MACKAY : And you are familiar with values

of real estate in Phoenix and vicinity*?

The WITNESS : Yes, I think so.

Mr. MACKAY: And you have consummated

yourself and supervised the consummation by other

men in your company of numerous real estate sales

and trades, and you have observed sales and ex-

changes that have been made by other firms in this

city for many years?

The WITNESS: Yes.

Mr. MACKAY: And as such you have acquired

sufficient knowledge of the conditions and circum-

stances surrounding the real estate values in the city

of Phoenix and vicinity to form an opinion as to the

value of most any real estate, have you not ?

The WITNESS: Yes, I can always form an

opinion of anything I examine.
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Mr. MACKAY: And you have sufficient knowl-

edge and information upon which to form an

opinion as to the cash sale value of property which

is not released from the declaration of trust in the

Windsor Square Development, Incorporated? I am
not asking you for your opinion yet but I am asking

you if you have one.

The WITNESS : Yes, I can form an opinion upon

that all right.

Mr. MACKAY: Now, let us assume, Mr. Lilley,

if we were to hold a sale of all the property in

Windsor Square which has not been released from

the declaration of trust, could you form an opinion

as to what would be the highest cash offer which

would be made for a sale of that property en masse,

not by separate lots but in its entirety? [697]

Mr. NEALON: I object to that, if your Honor

please, adding to our other objections, that it is no

way to fix values. You cannot tell in that way that

the best cash bid would be made.

The REFEREE : Well, what cash would be paid

would hardly fix value. The objection is sustained.

Mr. MACKAY: An exception.

You may answer, Mr. Lilley.

The WITNESS: I don't beheve I want to make

a guess on w^hat cash offer could be obtained at this

time. It would be a random guess. I don't think

it would be worth anything at all.

Mr. MACKAY: Have you an opinion as to the

present cash value of that property in its entirety?

The WITNESS: Yes, I would have to do a little
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figuring to arrive at what my opinion would be, but

it would be based on sales that have been made there

recently in the tract.

Mr. MACKAY : It would be based upon what you

consider the cash value of each separate lot and

then making an aggregate of such values, would it?

The WITNESS: Yes, with some deduction, of

course, for making a wholesale trade.

Mr. MACKAY: It would be impossible, would it

not, to sell those lots separately for a sum we will

saj^ as high as sixty or seventy thousand dollars, by

selling the entire tract to one purchaser?

Mr. NEALON: I object to that. In the first place

it is a leading question. In the second place it is not

clear. [698]

Mr. MACKAY: I am asking you, of course, for

your opinion.

The WITNESS: Yes, I don't believe I quite got

that.

Mr. MACKAY: Will you read him the original

question, please, Mr. Reporter?

(Thereupon the original question was read aloud

by the reporter, as follows:)

^Question: It would be impossible, would it not,

to sell those lots separately for a sum we will say as

high as sixty or seventy thousand dollars, by selling

the entire tract to one purchaser?'

The WITNESS : I don't see how you can sell that

separately

Mr. MACKAY: I will strike the question. It is

ambiguous.
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Mr. MACKAY: In your opinion, Mr. Lilley, at

the present time could a sale of the entire tract be

made to any person or corporation for a sum as

high as sixty or seventy thousand dollars?

Mr. NEALON: I object to that, if your Honor

please. That is no way to prove value, and there are

several very important elements omitted, if he is

going to prove that.

The REFEREE: Oh, the question may be an-

swered.

The WITNESS: Well, on the basis of the present

market it would be hard to get a cash offer for the

whole tract at all.

Mr. MACKAY: At any price?

The WITNESS: Yes, sir.

Mr. MACKAY: Let me ask you, Mr. Lilley, do

you feel if you offered those lots separately that

they could all [699] be sold at a single sale?

The WITNESS: I don't quite understand how

you could sell them separately and have a single

sale.

Mr. MACKAY: Let me explain that. By a single

sale I mean could you dump all of these lots on the

market at the same time and sell all of them for

cash, we will say, within a period of one week ?

The WITNESS : No, sir, not in my opinion.

Mr. NEALON: I object to that, if your Honor

please. This is something

The REFEREE: That is an improper question.

That does not relate to any situation that would ap-

pear to arise in this case.
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Mr. MACKAY : To sell these lots to separate pur-

chasers in your opinion would require a considerable

period of time, would it not?

The WITNESS: Yes, it would.

Mr. MACKAY: Unless they were to be sacrificed

at a very low price?

The WITNESS : Yes, sir.

Mr. MACKAY : Suppose you were to dump these

lots on the market, do you think that purchasers for

all of them could be obtained at such prices as would

aggregate as high as sixty or seventy thousand

dollars, unless a more or less intensive sales cam-

paign and advertising campaign was carried on?

The WITNESS: Well, I don't think they could

be sold quickly at any price under the present

market conditions.

Mr. MAC^KAY: Under the present market condi-

tions how long do you think it would take you to

sell enough lots [700] out there to aggregate as much
as sixty or seventy thousand dollars?

Mr. NEALON: That is assuming, of course, that

the present market conditions continue?

Mr. MACKAY: Yes.

Mr. NEALON: It is calling for something only

the God above knows, so I don't think it is a proper

question, if your Honor please. The witness cannot

guess at what the values may be by the time a sale

could be made as a judicial sale.

Mr. MACKAY: Of course, they might get worse

instead of better.
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The WITNESS : Well, I would not like to make

a guess. That is a pretty wild guess to make. I would

prefer not to make one upon that.

Mr. IVIACKAY: In your opinion it would take

some considerable time, Mr. Lilley?

The WITNESS: Yes, it would.

Mr. MACKAY : A good many months ?

(There was no answer.)

The WITNESS: Are you waiting?

Mr. MACKAY: My question was not very much
of an interrogatory. I said, 'A good many months.'

Mr. MACKAY: You feel it would take a good

many months to sell this property out and realize

as much as sixty or seven thousand dollars, do you

not?

The WITNESS: Under the present market con-

ditions it would take a good many months to sell

it at an aggregate of sixty or seventy thousand

dollars, yes."

Cross-Examination by Mr. Nealon

Our firm handles a great many mortgage loans

and [701] we come in contact with people default-

ing on their interest because of the present finan-

cial situation. At the present time, due largely to

the depression, we do not accelerate mortgages and

foreclose immediately. We do not feel that we are

losing our security by being lenient and not com-

pelling a strict adherence to the terms of the mort-

gages. I have not made calculation as to the value

of this tract as a whole, based upon sales that have

taken place there the last year that I know of within
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my own knowledge, but I can make it very shortly

because I have been the trustee in bankruptcy.

There are approximately 200 lots in these pro-

ceedings. The average sales there have been right

at $600, and based upon that, the value of the whole

would be $120,000.

Redirect Examination by Mr. Mackay

The sales to which I have referred have been for

cash. There have been ten or eleven sales made since

I have been trustee.

"Mr. MACKAY: At that rate it would take about

twenty years to clean out the tract, would it nof?

The WITNESS: Just about."

Recross Examination by Mr. Nealon

No applications for sales were made until last

May and only a few lots were offered for sale at that

time. When I answered Mr. Mackay 's question in

which he suggested it would take twenty years to

sell out this tract on that basis, I was answering his

question as I understood it, that at the rate of ten

lots per year it would take that long to sell 200 lots.

In my opinion it would not take twenty years to

sell [702] the lots. There is no reason why, under

normal conditions, this tract could not be sold. It is

a beautifully located tract and well improved. It

could be sold as readily as any other tract, I think.

It is a well paved tract. The streets that are paved

are Orange Drive, North Windsor Drive, and

Windsor Boulevard and Windsor Drive was paved.

Arden Street, I would say is 80 per cent paved, and
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the same of Kemiemore. There is county paving on

Seventh Street, and Camelback Road is county pav-

ing. Inside the tract the paving is macadam and

bitulithic paving, about five inches I think. The pav-

ing on Camelback Road is concrete and that on Sev-

enth Street and Central Avenue is concrete paving.

Redirect Examination by Mr. Mackay
'^Mr. MACKAY: Mr. Lilley, you several months

ago procured from this court an order authorizing

you to sell this property free and clear of any liens,

did you not?

Mr. NEALON: I object to that. The record is

the best evidence as to that.

The REFEREE : The record is here upon that.

Mr. MACKAY: I would like to have the court

rule upon the objection, please.

The REFEREE : That is objectionable. The rec-

ord is here.

Mr. MACKAY: I wish to have the ruling. I wish

to ask the question and have it in the record. It is

explanatory, I admit, but it is in the form I wish

to put it.

(There was no ruling by the Referee.)

The WITNESS: Yes, I think there was such an

order made. [703]

Mr. MACKAY: Now, have you attempted to

make a sale under any such order?

Mr. NEALON: I object to that, if your Honor

please. In these proceedings the pleadings filed

herein show that the purpose of this hearing is to



vs. George E. Lilley, et al. 489

(Testimony of George E. Lilley.)

ascertain these liens—or asserted liens, so a sale

could be made free and clear of liens. I further ob-

ject to it on the ground that the record here shows

that the respondent, Margaret B. Barringer, came

into court and objected to the sale of these lots

until her lien \Yas—until her lien, as she called it,

was established, so that she might bid up on these

lots, and I avow that the record shows that.

The REFEREE: Objection sustained.

Mr. MACKAY: An exception.

You may answer, Mr. Lilley.

The WITNESS: No, there has been no effort

to make a sale of the lots that we term the Bar-

ringer lots until the claim has been proven.'' [704]

R. J. NUNNELEY
called as a witness for Respondent Barringer testi-

fied as follows:

I have been engaged in the real estate business in

Phoenix for nineteen years. I am familiar with the

prices at which land in Phoenix and vicinity has

from time to time been sold. I am familiar with the

subdivision Windsor Square. I went through it

within the last month or two (190). Li my opinion

the lots in Windsor Square, exclusive of lots occu-

pied by houses, are worth about $75,000 (192). I

believe they could be sold en masse for that price

(193).
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Cross Examination by Mr. Nealon

I have no prospective purchaser in mind to bid

for any part of this property, but I might be able

to get one. I do not regard the recent sales raade

this Spring for cash within Windsor Square as a

fair indication of market value. I think the sales

may have had some reasons for them (194) even

though they were for cash paid into the court. To

some extent I considered those sales in fixing tli^

market value. I took into consideration the quality

and character of the pavement in this subdivision

and also the sidewalks and the water system. In

reaching my valuation of $75,000 I figured that

woTild be what anybody who had that much money

would pay for them as an entirety. I reached tliat

conclusion on what might happen in the next few

years from a speculation point of view. I took into

consideration there was some possible demand for

lots there, and, of course, a few sales have been

made. I estimated there were about 200 lots (195).

I arrived at the value of $75,000 by figuring [705]

they would be worth that from a farming stand

point of view if the lots did not sell. I am some-

what familiar wdth the plot of Windsor Square.

Referring to trustee's exhibit "A" for identifica-

tion (map), I would value Lot 14 in Block 1 at

around $150; Lot 40 in Block 2 around $350; Lot 1

in Block 3 around $350 ; Lot 38 in Block 8 around

$400; Lot 10 in Block 5 around $200; Lot 14 in
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Block 8 around $200; Lot 21 in Block 8 around

$400 ; and Lot 9 in Block 9 around $200. I do not

know, nor have I heard, of any sales within Windsor

Square at the values I have placed thereon (196).

In fixing my valuations, I have considered the pave-

ment in front of the lots that are paved, the water-

works system, the sidewalks, and other improve-

ments shown. I would not promise that I could ob-

tain more than those prices for a client of mine. I

based my valuation on the fact that I have a few

lots in the city of Phoenix that are being offered for

considerably less than they could be bought at

(me time. That is one of my reasons for my opinion

(197). I know of no sales of lots in this vicinity.

I have never sold any lots in Windsor Square. I

have never put on a subdivision. I have taken into

consideration the fact that the paving in front of

these lots is all paid for. I am not qualified to

estimate the cost of paving, of the character that is

in this subdivision, on a 67-foot lot. In basing my
opinion, I guessed it around $250. I think I would

be willing to furnish somebody who would probably

buy it at the price at which I have valued it (198).

That has something to do with what I am basing

my valuation on (199), but it is not the sole basis

of my opinion (200). It is based on nineteen years'

knowledge of property in this vdcinity. Having ne-

gotiated and sold considerable property in the vi-

cinity, I know the property could have been bought

for $75,000 prior to the time of the development
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(200). I also know [706] it was sold for $105,000.

I understand more than $60,000 in improvements

were placed upon it after it was purchased. I un-

derstand $100,000 has been spent on the property

outside of the buildings. Some of the boys told me

that. While the purchase price was $105,000, there

is a big difference between a cash transaction and a

term transaction. I understand the sale was of the

latter characer (201).

Redirect Examination by Mr. Mackay

In placing $75,000 as the highest value of Wind-

sor Square, I have not taken into consideration the

lots occupied by buildings at the present time. I

have not figured the value of every lot. In arriving

at my valuation of $75,000, I had in mind all of the

lots in the subdivision with the exception of eight

or nine lots which have houses upon them (203).

Recross Examination by Mr. Nealon

I have only driven through this property some-

times and I have never spent a great number of days

examining it. I do not know what streets are

paved.

WM. H. MACKAY
called as a witness for Respondent Barringer tes-

tified as follows:

I am a member of a firm of attorneys know^n as

Ellinwood & Ross. In September, 1930, that firm
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was retained by Respondent Barringer for the pur-

pose of foreclosing her lien under the Declaration

of Trust which has been introduced as Respondent

Barringer 's Exhibit No. 2. We spent considerable

time in September and October examining the in-

struments, plats, records and accounts in tlie custody

of the Trustee under the Declaration of Trust and

in examining law and authorities in connection with

the contemplated foreclosure. During that period

we had various interviews with officers of Phoenix

Title & [707] Trust Company, Mrs. Barringer 's son,

Mr. Bennitt, Mr. Owens, and others. All of this

work, up to the end of October, involved a1)out fifty

hours. From that period until the 17th of April

we spent about eighty-four hours chiefly in inter-

views with Mr. Nealon, the Trustee's attorney, Mr.

Bennitt, Mr. Owens and officers of the Title Company

in connection with the proposed sale of this property

for the purpose of satisfying Mrs. Barringer 's lien.

It appeared for a while that by stipulation a sale

could be had under certain agreements and condi-

tions, with a view to devoting the proceeds, or

such portion thereof as was necessary, to the ex-

tinguishment of Mrs. Barringer's lien. Ou or a])Out

April 17, 1931, such a stipulation was presented to

the Referee, w^ho refused to confirm the Trustee's

execution of the stipulation.

From April 17th, 1931, until date, our firm has

devoted eighty-one hours to an examination of the

issues involved in this controversy. We have ap-

peared at least once, or perhaps two or three times,



494 Margaret B. Barringer, et al.

(Testimony of Wm. H. Mackay.)

before the Referee to resist the granting of Trus-

tee's petition for an order of sale.

Cross Examination by Mr. Nealon

The matter of the collection for Mrs. Barringer

Avas first placed in our office to the best of my
recollection by Mrs. Barringer 's son in September,

1930. He at that time requested us to proceed to

foreclose her lien under the declaration of trust.

Prior to the date of adjudication in bankruptcy,

which was October 25th of that year, we were fur-

nished a voluminous file which I think was placed in

our hands by Mr. Bennitt. We spent considerable

time, first in examining the provisions of the decla-

ration of trust. We secured from the Phoenix Title

and Trust Company a statement [708] of the ac-

count between the beneficiary and the payee, state-

ments of lots which had not been released, and we

checked with Mr. Bennett the same matters he had

in his possession, records of the same nature, or

copies of them. I have forgotten which we took up

first, the records in the Trustee's office or whether

we first took the matter up with Mr. Bennitt. We
also went into the question of the interest of the

corporation which was then operating a utility in

connection with the subdivision. It was called the

Windsor Square Improvement Company. We looked

up more or less law, had numerous interviews with

Mr. Owens, who at that time was remonstrating with

us to withhold the foreclosure proceedings, he hav-

ing come to our office on numerous occasions with
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proposals which contemplated an extension of time

within which the covenants of the beneficiary could

be performed. We gave considerable attention to

Mr. Owens' proposals, but failed to come to any

satisfactory compromise and he then stated if vre

went ahead with the foreclosure suit, he would

throw the entire project into bankruptcy. We t(^r»k

no action as to the Windsor Square Impr(^Yeiuent

Company. Subsequently, after several conferences

with yourself (Mr. Nealon), it was determined that

the claim, if any existed on behalf of the Wind.-^or

Square Improvement Company, should be presented

under an order to show cause, and I think that com-

pany failed to answer the order to show cause and

it was adjudged that it had no interest in the

property. I suppose that appears of record in tlie

proceedings. That action was brought by the Trus-

tee in Bankruptcy. We spent some time in c(m-

ferring with the Trustee's attorney on the pro-

cedure to be followed. We don't claim any credit

for it at all. The reason we didn't foreclose t]ie

declaration of trust prior to bankruptcy was that

we were too rushed in the office at the [709] time-
in the short period that you mention—to satisfy

ourselves as to all of the legal problems involved

and to prepare the necessary pleadings, althoudi

I might say that I did prepare a draft of a com-

plaint. We were also deterred from pressing the

matter very vigorously because of the fact that Mr.
Owens was calling at the office frequently and iriak-
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ing proposals which were not entirely unsatisfac-

tory, and it appeared for a while that we might not

foreclose for some time. It developed after half a

dozen or more of these conferences that we would

be unable to come to a satisfactory settlement of

the matter. Mr. Owens made it clear to us that he

was going to go into bankruptcy or in some man-

ner throw this scheme into bankruptcy, and having

had some limited experience in such matters, I felt

if we commenced foreclosure suit, that those pro-

ceedings would be enjoined promptly by the Trus-

tee in Bankruptcy and there would be much ado

about nothing. I can't remember at which time Mr.

Owens notified us that he would probably go into

bankruptcy. I should say that it probably was some

time before the middle of October. It was after

w^e had been negotiating with him for some time.

The fee we are asking is under the provisions of

the declaration of trust, and not for any services

to the estate in bankruptcy.

Cross Examination by Mr. Gust

We are asking for an attorneys' fee under the

provisions of Tunney's note as well as those of the

Declaration of Trust (206-214). [710]
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CHARLES B. WARD
called as a witness for Respondent Barringer tes-

tified as follows

:

I am an attorney.

The qualifications of the witness to testify con-

cerning value of legal services was admitted by

counsel.

"Mr. MACKAY : I would like to ask you a hypo-

thetical question, so that I may get from you your

opinion as to what a reasonable attorney's fee

would be in such a transaction. The hypothetical

transaction is as follows: A retains the services of

attorneys in connection with the following trans-

action: A conveys a large tract of real estate to B,

who executes a declaration of trust acknowledging

that it holds title in trust to secure payment of the

note given by C to A in the principal sum of $85,-

000. According to the terms of the declaration of

trust it is contemplated that C will subdivide the

premises, will proceed to sell lots, and will apply

the proceeds, or certain portions thereof, to the pay-

ment of the $85,000 note, it being provided that

the Trustee will release several lots when and as

C makes certain payments on the note as per a

schedule of lot-release prices attached to the dec-

laration of trust, the general line-up being in ac-

cordance with the usual plan of sales campaigns in

subdivision tracts. C assigns his interest to X, who

defaults in payment of interest on the note. A's

attornevs examine the declaration of trust and the
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records in B 's office and prepare to commence a fore-

closure suit when X voluntarily goes into bank-

ruptcy. X's Trustee in Bankruptcy petitions the

Court for an order authorizing the sale of the

premises free of A's lien. Her attorneys appear in

court and resist such petition on the ground that no

sale can be lawfully had until the amount of her

claim is adjudicated. Eventually an order of sale

[711] permitting the premises to be sold after such

adjudication and permitting A after such adjudica-

tion to bid thereat is made. X as trustee in bank-

ruptcy then files a petition alleging that A's lien un-

der the declaration of trust is void because the dec-

laration of trust wias not recorded. A's attorneys

file in the bankruptcy court a petition in interven-

tion setting up A's lien and requesting that A's lien

be adjudged valid. Before doing this, A's attorneys

devote

The WITNESS: Wait a minute. A is always

your client ? I am trying to keep it in mind.

Mr. MACKAY: Yes.

The WITNESS: A is always your client. I see.

Mr. MACKAY: Yes, A is the petitioner in in-

tervention, and X is the assignee. Before filing this

petition in intervention A's attorneys devote con-

siderable time in examining the authorities on the

question of the necessity of recording such a dec-

laration of trust in order to preserve A's lien there-

under; also considerable time in examining the dec-
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laration of trust, the records, instruments, assign-

ments, statements of account, all in the office of B,

the trustee; spend considerable time looking into

the authorities to ascertain the proper procedure,

to protect and enforce A's lien, in interviewing vari-

ous witnesses, with a view to presenting A's case

in the bankruptcy court ; and A 's attorneys also de-

vote several days to the giving of testimony before

the referee in bankruptcy. Assuming that A's at-

torneys are successful in defeating the claim of the

trustee in bankruptcy that the lien is invalid, and

that as a result of their services a sale is had either

for the purpose of satisfying A's lien or a sale is

had under an order transferring A's lien to the

proceeds of any such sale, and that it appears in

such an action that the amount of A's lien is an

indebtedness in [712] the principal amount of some

$69,000. What in your opinion would be the reason-

able value of the services of her attorneys as I have

outlined them to you ?

The WITNESS: Assuming that A's attorneys

are going ahead, proceeding with the enforcement

of whatever right their client has, assuming it is

necessary to be done ?

Mr. MACKAY: And assuming that they suc-

ceed.

The WITNESS: I thought that was in there; I

didn 't

Mr. MACKAY : Yes, that was there.
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''Mr. NEALON: We object to that testimony,

first, upon the general grounds heretofore made to

testimony in regard to conditions and under the

alleged declaration of trust; and secondly, on the

ground that the hypothetical question is improper

in form and substance, in that it does not separate

the services claimed to have been rendered prior

to bankruptcy and the services rendered subse-

quent to bankruptcy, nor does not separate what

is done merely for the benefit of A and that which

may be done for the benefit of the estate in bank-

ruptcy; third, that it assumes many facts not in

evidence and omits many facts that are in evi-

dence; next, that it supplies as a matter of con-

jecture what may take place in the future, and

which may never take place, namely, that counsel

for A may be successful in defeating the claim of

the trustee in bankruptcy that this lien is invalid.

The REFEREE : The objection is sustained, and

the question may be answered under the rules.

Mr. MACKAY: And I will note an exception.

The WITNESS : I will say from the facts stated

in the hypothetical question that a fair and reason-

able value would be ten per cent upon the amount

found, the amount owing, if the lien was to be fore-

closed in that amount, or to be protected in that

amount." [713]

Cross-Examination

By Mr. NEALON.
Regardless of the provisions in the contract limit-

ing the recovery to five per cent, I would think the
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reasonable value of the services would be there,

although they might contract for a great deal more

or a great deal less ; but answering the hypothetical

question as to the reasonable value, I would say ten

per cent.

''Mr. NEALON: Yes, Now, Mr. Ward, from th(^

question asked of you, can you separate and give

the reasonable value of the services prior to Octo-

ber 27, 1930, the testimony showing that the matter

was placed in the hands of counsel in September of

that year?

Mr. MACKAY: May I interrupt you, Mr. Nea-

lon, to state that the witness was merely exam-

ined on the hypothetical question and not on the

basis of testimony which he may have heard in court

here ?

Mr. NEALON: Well, on cross-examination T

think I have got a right to ask that question, if he

can from the question answer that.

The WITNESS: Well, I would say. Judge, I

sat there and heard this gentleman here speaking

about what was done before. May I take that into

consideration in that question?

Mr. NEALON : On my cross-examination ?

The WITNESS: Yes.

Mr. NEALON: Yes, you may take into consid-

eration all that you have heard testified to in the

court room.

The WITNESS : Well, as I listened to him there,

if a person brings to me a suit in that sum, a
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great many thousands of dollars, I look first to the

responsibility; second, when I found that there was

a declaration of trust instead of a [714] mortgage,

and if I found also that that declaration of trust

had not been recorded, I would feel right away that

it required—that there was questions involved there

that required a lawyer to get his nose in the law

books and just stay there, time to determine what

—I have drawn some several declarations of trust,

and they are long and involved, to the point, and

all; and if I was charging a fee, I w^ould figure

to charge my client—if Mrs. Barringer was my
client, if that is her name, I would have said right

there, 'I want $5,000 for it' right there without a

step, if I had to determine all those things. He says

there is a declaration of trust, and as I heard his

testimony back there, it was a declaration of trust

providing a lien instead of a mortgage providing a

lien, just a common mortgage. I heard him also say

that there was some questions raised about that

declaration of trust not being recorded. I would have

to determine right away what that bound and whom
it bound and whether I was bound by it as against

creditors, and all that kind of thing. In other words,

I would have to get my nose searching authorities

;

and I suppose Mr. MacKay and Ellinw^ood and Ross,

who are better lawyers than I am, would get right

in tip-top, head-over-heels into that right away, I

know I would, and I think any other lawyer would.
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And I would say that the amount involved, I would

hate to look into a case like that—I would say that

the reasonable value of the services of that case to

get right into it and assume the responsibility,

would be at least $5,000 before he gets into this

other.

Now, I wouldn't want to say that the balance over

$5,000 would be paid for the services done after

that, but I was taking the whole based upon the

hypothetical question that I arrived at ten per cent

on. We have a theory of about ten per cent on such

matters. [715]

Mr. NEALON: But from the testimony you

heard in court what would you testify as to the value

of the services rendered by Mr. MacKay and Ellin-

wood and Ross prior to October the 27th, 1930?

The WITNESS: Yes, assuming that this came

into their office and these questions were liefore

them ?

Mr. NEALON: Yes. No, just confine your an-

swer, Mr. Ward, to that.

The WITNESS : Yes. I said $5,000.

Mr. NEALON: $5,000?

The WITNESS: Yes.

Mr. NEALON : Now, can you from the evidence

in court form a value as to the services that were

rendered by the counsel with benefit to the bank-

rupt estate?

The WITNESS: No.
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The WITNESS resuming: I haven't based my
opinion on what would be the value of the services

to the estate. I have based it upon the question that

even if you split the services, what the reasonable

value of them are."

BLAINE B. SHIMMEL
called as a witness for Respondent Barringer, tes-

tified as follows:

I am a member of the law firm of Moore and

Shimmel.

Mr. ShimmePs qualifications to testify as an ex-

pert were admitted by counsel for trustee in bank-

ruptcy.

I am generally familiar with the fees charged

for services in foreclosure suits. I was present in

court and heard the hypothetical question which was

put to Mr. Ward. I followed it pretty carefully and

I think I comprehend it in a general way. [716]

"Mr. MACKAY: What would you say, Mr.

Shimmel, as to the value of the services outlined in

the hypothetical question which was put to Mr.

Ward?"
Which question was objected to by the trustee in

banrkuptcy for the reasons given in the objections

to the same question in Mr. Ward's testimony,

which objection was sustained by the Referee and

an exception saved by Respondent Barringer.
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''The WITNESS: I would say that the mini-

miuii compensation, reasonable compensation for the

services rendered in your hypothetical question

would be approximately sixty-nine hundred or seven

thousand dollars, being about ten per cent of the

amount of the recovery, which I understood was

$69,000 principal.''

Cross-Examination

by Mr. NEALON.
I am basing my answer on the services rendered

as a whole. I don't know to whom the benefit is

going to accrue, whether it will accrue to anyone

or not. I am not considering any special rules in

bankruptcy governing the allowance of fees, as I

don't know anything about that. I would say on

the abstract proposition upon the facts as contained

in that question that would be my idea of the reason-

able value of those services. The hypothetical ques-

tion does not differentiate or name any clients. I am
taking the value of the services in a legal proceed-

ing. I Avouldn't say that the services were worth

any less if the litigation was unsuccessful. I did

not take into consideration the nature of the results

that might have been obtained in bankruptcy pro-

ceedings as differentiated from proceedings in the

state court or in the federal court.
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Thereupon, there ^Yas received in evidence (235)

as

RESPONDENT BARRINGEE'S EXHIBIT
No. 9

an assignment executed and acknowledged bv Thos.

J. Tunney on January 12th, 1929. By its terms,

in consideration of $1.00 [717] and other valuable

considerations, Thos. J. Tunney assigned to L. D.

Owens, Jr., husband of Mary Margaret Owens, an

undivided 5/6 interest, to H. C. Dinmore, husband

of Estelle Dinmore, an undivided % interest, and to

S. W. Mills, husband of Dorothy Mills, an undi-

vided 1/24 interest, respectively, of the assignors'

rights in and to the Declaration of Trust (Respond-

ent Barringer 's Exhibit No. 2) and in and to the

real property therein described. Endorsed on said

exhibit is a statement, subscribed by L. D. Owens,

Jr., H. C. Dinmore and S. W. Mills, to the effect

that each of them accepts the foregoing assignment

and ratifies, confirms and approves the Declaration

of Trust referred to therein. A further statement,

that it accepts the foregoing assignment, is sub-

scribed to by Phoenix Title and Trust Company.

Thereupon, there was received in evidence (236),

a written assignment dated June 4th, 1930, as

RESPONDENT BARRINGER 'S EXHIBIT
No. 10

Said exhibit is a written assignment entitled "As-

signment of Beneficial Interest", executed on June
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4th, 1930, and acknowledged on June 5tli, 1930,

by L. D. Owens, Jr., Mary Margaret Owens, his

wife, H. C. Dinmore, Estelle Dinmore, his wife, S.

W. Mills and Dorothy Mills, his wife, as assignors,

and by its terms, for a consideration of $10 and

other valuable considerations, assigns to Windsor

Square Development, Inc., all of the assignors'

rights in and to the Declaration of Trust (Respond-

ent Barringer's Exhibit No. 2), and in and to the

real property described as Windsor Square ; subject,

however, to all of the terms and conditions of said

Declaration of Trust, and a collateral assignment

in favor of Phoenix Savings Bank & Trust Com-

pany given to secure the sum of $26,500, and sub-

ject further [718] to all of the liabilities and obli-

gations of the assignors in connection with said trust

or said property. Endorsed on said assignment is

the assignees' acceptance thereof executed by Gene

S. Cunningham, its President, under date of June

4th, 1930. Also endorsed on said assignment is the

acceptance thereof of Phoenix Title and Trust Com-

pany.

Thereupon, there was received in evidence (237),

a written assignment dated October 24th, 1930 (237)

as

RESPONDENT BARRINGER'S EXHIBIT
NO. 11.

Said exhibit is a written assignment entitled

*' Assignment", executed and acknowledged on Octo-
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ber 24th, 1930, by Windsor Square Development,

Inc. by Gene S. Cmmingham, its President, as as-

signor, and by its terms, for a consideration of $10

and other valuable considerations, assigns to L. J).

Owens, Jr., all of the assignor's right, powers, privi-

leges and benefits created and reserved l)y the

Declaration of Trust (Respondent Barringer 's Ex-

hibit No. 2), and in and to the real property

described as Windsor Square; subject, however, to

all of the terms and conditions of said Declaration

of Trust and a collateral assignment in favor of

Phoenix Savings Bank & Trust Company given to

secure the sum of $26,500, and subject further to

all of the liabilities and obligations of the assignor

in connection with said trust or said property. En-

dorsed on said assignment is the assignee's accept-

ance thereof executed by L. D. Owens, under date

of October 24th, 1930. Also endorsed on said assign-

ment is the acceptance thereof of Phoenix Title and

Trust Company. Annexed to, and a part of said

exhibit, are the original minutes of a special meet-

ing of the Directors of Windsor Square Develop-

ment, Inc., which are in words and figures as fol-

lows, to-wit: [719]

''MINUTES OF SPECIAL MEETING OF
DIRECTORS OF WINDSOR SQUARE
DEVELOPMENT, INC.

Held at 415 Ellis Building, in Phoenix, Ari-

zona, October 24th, 1930.
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There were present Gene S. Cmiingliam,

Charles A. Carson, Jr. and Margaret Richard-

son. Thereupon the secretary announced that

all directors, members of this board, were pres-

ent in person and the president of the corpora-

tion acting as chairman of this meeting, called

the meeting to order.

Thereupon the chair announced to the meet-

ing that in as much as L. D, Owens, Jr. is the

party in interest, acting for himself and H. C.

Dimnore and S. W. Mills, it is the purpose of

this meeting to so handle the assets and affairs

of this corporation as to fully, fairly, completely

and finally set the same over to the said L. D.

Owens, Jr. and that since all of the assets of

this corporation consist of its equity in and to

that certain beneficial interest created and re-

served by a certain declaration of trust lodged

in the office of Phoenix Title and Trust Com-

pany at Phoenix, Arizona, under its trust No.

418, dated January 9, 1929, concerning Windsor

Square Development, Inc. according to the map
of said Windsor Square on file and of record

in the office of the County Recorder of Mari-

copa County, Arizona, and that all of said asset

is comprised of such beneficial interest, amount-

ing to neither real property in esse, nor per-

sonal property capable of manual delivery,

that the same should be transferred by it to said

L. D. Owens, Jr. by an indenture of assignment.
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Thereupon discussion was had and upon mo-

tion made by director Carson, seconded by di-

rector Richardson, and thereafter unanimously

carried, the following resolution was adopted:

RESOLVED: That this corporation by and

through its president and secretary immediately

make, execute and deliver to L. D. Owens, Jr.

its written assignment of beneficial interest in

and to that certain agreement of declaration of

trust in the Phoenix Title and Trust Company,

numbered therein trust No. 418, and thereby

transfer to the said L. D. Owens, Jr. all right,

title and interest it may now have, or hereafter

claim to have in and to said property.

There being no further business to come be-

fore said meeting, upon motion duly made,

seconded and carried, said meeting adjourned.

Margaret Richardson,

Secretary/'

Thereupon, there was received in evidence a writ-

ten assignment dated October 25th, 1930, as [720]

RESPONDENT BARRINGER 'S EXHIBIT
No. 12.

Said exhibit is in words and figures as follows,

to-wit: (237).

'^ASSIGNMENT OF BENEFICIAL INTEREST
TRUST No. 418

KNOW ALL MEN BY THESE PRESENTS:
That LEN D. OWENS, JR., sometimes known as L.

D. Owens, and Mary Margaret Owens, his wife, par-
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ties of the first part, assignors, for and in considera-

tion of the sum of TEN DOLLARS ($10.00) and

other good and valuable consideration to them in

hand paid, receipt whereof is hereby acknowledged,

do by these presents convey, sell, assign, transfer

nnd set over unto WINDSOR SQUARE DEVEL-
OPMENT, INC., an Arizona corporation, party of

the second partly, Assignee, their rights, powers,

privileges and benefits created or reserved by that

certain Declaration of Trust issued by Phoenix Title

and Trust Company under its Trust No. 418, dated

January 9, 1929, insofar as the same affects the fol-

lowing described property and in and to the follow-

ing described property in the County of Maricopa,

State of Arizona, to-wit: All of WINDSOR
SQUARE according to the map or plat thereof on

file and of record in the office of the County Re-

corder of Maricopa County, Arizona, in Book 20

of Maps, page 37 thereof, EXCEPT the following

described lots, to-wit: Lots 1, 14, 15, 17 and 20,

Block 1; Lots 1, 25, 35, 37 and 40, Block 2; Lots

1, 21, 31 and 38, Block 3; Lots 1, 4, 5, 6, 10, 18, 22

and 23, Block 4; Lots 1, 2, 4, 10, 12, 20 and 21,

Block 5; Lots 4 and 11, Block 6; Lots 24, 28 and

30, Block 7; Lots 14, 16, 21, 24, 25, 26, 27, 29, 31

and 45, Block 8; Lots 2, 9, 23, 24, 25, 26 and 27,

Block 9, all in Windsor Square, which hereto have

been collaterally assigned to the Phoenix Savings

Bank and Trust Company to secure the payment of
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the sum of Twenty Six Thousand Five Hundred

Dollars ($26,500.00) and which were subsequently

absolutely assigned [721] under date of October 24,

1930 to L. D. Owens, Sr., husband of Isabel Owens;

SUBJECT, how^ever, to all sales agreements or

contracts for sale to purchasers of Lots in said

Windsor Square; subject to the payment of all the

costs, fees, charges and expenses of Phoenix Title

and Trust Company as Trustee in connection with

said Trust; subject to all deeds, assignments and

grants heretofore executed by Phoenix Title and

Trust Company as Trustee ; subject to the terms and

conditions of the aforementioned Declaration of

Trust and all modifications thereof; subject to all

of the liabilities and obligations of the ])arties of

the first part herein in connection with said Trust

or the said property; and subject further to all

orders or instructions heretofore given to Phoenix

Title and Trust Company as Trustee in connection

with the handling of said Trust or trust property.

It is understood and agreed that the title to the

above described property is vested in the Phoenix

Title and Trust Company, Trustee, and that the

right, title and interest of the Assignors hereby as-

signed is a part of the interest of beneficiaries under

Trust No. 418 of the Phoenix Title and Trust Com-

pany, under which Trust said lots are held.

It is the intention of this Assignment that all of

the interests of the said parties of the first part in

and to the said property shall be assigned to the
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party of the second part and that all of the obliga-

tions and liabilities of the said parties of the first

part in connection with said Trust, insofar as the

foregoing described property is concerned, shall

be assumed by the party of the second part, but that

the rights and powers of the Phoenix Title and

Trust Company or Phoenix Title and Trust Com-

pany, Trustee, shall not be affected thereby. [722]

The said Phoenix Title and Trust Company is

hereby directed to recognize this Assignment and to

substitute WINDSOR SQUARE DEVELOP-
MENT, INC., as the successor in interest of the

said parties of the first part insofar as the above

described property is concerned only.

IN WITNESS WHEREOF the parties of the

first part have hereunto set their hands this 25th day

of October, A. D. 1930.

LEN D. OWENS, JR.

L. D. OWENS, JR.

MARY MARGARET OWENS
By LEN D. OWENS, JR.

Her Attorney in Fact."

Said instrument is duly acknowledged by L. D.

Owens, Jr., individually and as Attorney-in-Fact

for Mary Margaret Owens. Endorsed thereon is the

statement of Windsor Square Development, Inc.,

executed by John Koester, as President, and at-

tested by L. D. Owens, Jr., as Secretary, accepting

the foregoing assignment and approving the terms
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and conditions thereof. There is also endrosed

thereon the acceptance of Phoenix Title and Trust

Company of the foregoing assignment. Annexed

to said exhibit are the minutes of a special meeting

of the Directors of Windsor Square Development,

Inc., held on October 25th, 1930. Said minutes are

in words and figures as follows, to-wit

:

''MINUTES OF SPECIAL MEETING OF
BOARD OF DIRECTORS OF WINDSOR
SQUARE DEVELOPMENT, INC.

A special meeting of the board of directors of

Windsor Square Development, Inc. was held at

room 321 Fleming Building, Phoenix, Arizona on

the 25th day of October, 1930 at the hour of

[723]

The written resignation of Mary Margaret Owens

was read and upon motion duly made and seconded,

her resignation was accepted.

John Koester, of Phoenix, Arizona was duly

nominated and elected to the office of the Presi-

dent and director of the company to fill the vacancy

caused by the resignation of Mary Margaret Owens.

Mr. Koester was called into the meeting and ac-

cepted the office to which he had been elected.

Thereafter the written resignation of Edgar E.

Butler as director and vice-president of the company

was read and upon motion made and seconded, his

resignation was accepted.

Thereafter it was stated that the resignation of

Mary Margaret Owens had been tendered for the
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purpose only, of making it possible for a quormn to

be present at the meeting to accept the resignation

of Edgar E. Butler, and it was moved, seconded

and carried, that she be named vice-president and

director of the company to fill the vacancy caused

by the resignation of Edgar E. Butler. It was also

moved, seconded and carried that an assignment by

L. D. and Mary Margaret Owens to the company of

their interest in and to Windsor Square, be ac-

cepted by the company.

Len D. Owens, Jr.

Edgar E. Butler

John Koester"

GENE S. CUNNINGHAM
called as a witness for Respondent Barringer tes-

tified as follows:

I am an attorney practicing in Phoenix. I was

one [724] of the incorporators of Windsor Square

Development, Inc. and performed the legal services

in organizing that company (237). I was the Presi-

dent and a director of said company until October

24, 1930. Respondent Barringer 's Exhibit No. 11

bears my signature as President. I was the attor-

ney of said corporation from the time of its incor-

poration until the date of that assignment (Re-

spondent Barringer 's Exhibit No. 11) (238). From
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the date of its incorporation until October 24th,

1930, Windsor Square Development, Inc. transacted

no business other than to take an assignment (Re-

spondent Barringer 's Exhibit No. 10) from Owens,

Dinmore and Mills and, later, to divest itself of such

assignment (239). No consideration was paid bv

Windsor Square Development, Inc. for the assign-

ment which is marked Respondent Barringer 's Ex-

hibit No. 10. No activities were performed by the

assignee under that assignment except, subsequently,

to make the reassignment to Owens (240). On ac-

cepting the assignment (Respondent Barringer 's

Exhibit No. 10) Windsor Square Development, Inc.

did not enter into any agreement, written or oral,

under which it agreed to perform any acts in con-

nection with Windsor Square. Windsor Square De-

velopment, Inc. received no consideration for its

assignment (Respondent Barringer- 's Exhibit No.

11) to L. D. Owens, Jr. other than the assurance of

Owens that he would take over the corporate struc-

ture of Windsor Square Development, Inc., accept

the resignation of its present officers, and supplant

them with others. The Articles of Incorporation, re-

ceipts for fees paid the Corporation Commission and

the County Recorder, minutes of the directors' meet-

ings and resignations of the then officers were

turned over to Mr. Owens. The minutes referred to

(241) were of the meeting of the directors at which
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the assignment [725] to L. D. Owens (Respondent

Barringer's Exhibit No. 11) was authorized. Up to

and inchiding October 24th, 1930, Windsor Square

Development, Inc. had never transacted any business

save and except to receive the assignment (Respond-

ent Barringer's Exhibit No. 10) and it had never

incurred any indebtedness (242).

Cross-Examination

By Mr. NEALON.
Prior to October 25th, 1930, Windsor Square De-

velopment, Inc. had never assumed or contracted

for the payment of any moneys other than organiza-

tion expenses (242) which was not an indebtedness

of the corporation. I owned no stock in the company.

It was contemplated that the corporation would issue

stock on receipt of the assignment (Respondent

Barringer's Exhibit No. 10). A financing scheme

was contemplated which involved the issuance of

stock to Owens, Dinmore and Mills (243), vvho

would receive a very large portion of the stock.

"Mr. NEALON: Now, when you spoke of tlieir

not contracting any debts you did not mean by that

to exclude any liability that they might have in-

curred by taking over this property, did you ?

The WITNESS: Oh, no. Whatever went with

the assignment, of course, came with the assign-

meut. They contracted no new indebtedness, no or-

ganization nor any running accounts—that is what



518 Margaret B. Barringer, et al.

(Testimony of Gene S. Cunningliam.)

I mean—aside from whatever might have come with

the assignment.

Mr. NEALON: And you are confining that to

the mere period when you were an officer of the

corporation ?

The WITNESS: Exactly."

Re-direct Examination

By Mr. MACKAY:
Prior to October 25th, 1930, no stock whatever

was issued by Windsor Square Development, Inc.

[726]

"Mr. MACKAY: On accepting the assignment

from Owens, Dinmore, and Mills did that corpora-

tion through its Board of Directors or officers in

any way assume any indebtedness by express agree-

ment of the assignors'?

The WITNESS: No, other than would have

(244) come, as I stated a minute ago, with the

assignment ; no executed agreement assumed. This

was all in the formative stage. It was all prospec-

tive, this entire corporation. No business was trans-

acted under it. It was a program, and never was

completed—the corporation completed, but the thing

that the corporation was to do was never completed.

In other words, the financing program was never

carried out.

Mr. MACKAY : And did that corporation at any

time claim any real interest by virtue of any assign-

ment ?
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The WITNESS : No, other than as the corpora-

tion represented and acted for Owens, Dinmore, and

those persons, because the other persons contem-

plating entering the corporation quit their thought

of putting up money to finance it; so the corpora-

tion itself, as such, other than as a representative

of Owens, Dinmore, and Mills didn't claim anything.

Mr. MACKAY: In other words, you had a pro-

gram which contemplated certain financing to be

done by the corporation, which financing was never

done or never undertaken to be done, and the as-

signment was a mere naked one and part of an

uncompleted transaction? Is that right? (245)

The WITNESS: Yes, it was.

Mr. MACKAY: And when the property was

transferred by the corporation, of which you were

then an officer or director, it made no claim to com-

pensation for such assignment?

The WITNESS: None. [727]

Mr. MACKAY : It was a mere naked assigmnent

to it and a naked assignment back to Owens by it?

The WITNESS: That is it.

Mr. MAC^KAY: That is all?

The WITNESS: Except, as I say, the value of

a promise that was then carried out that the then

officers should be divested of any connection with

this corporation."
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Re-Cross-Examination

By Mr. NEALON.
I think I filed the articles of incorporation. I do

not remember the capitalization. Part of the capital

was to be paid in lands of Owens and Dinmore

(246). The articles of incorporation stated that the

capital might so be paid.

"Mr. NEALON: Now, you said no stock was

mentioned. You meant no certificates of stock?

The WITNESS : No actual certificates.

Mr. NEALON: Yes. You didn't mean to say

that Owens and Dinmore did not have the actual in-

terest in the corporation that would have been evi-

denced by certificates, had they been issued ?

The WITNESS : Yes. I didn't mean to say that.

They did have that interest of course.

Mr. NEALON: Yes. And you would not have

filed these articles of incorporation unless the ac-

tual considerations had been made as you named

them therein? In other words, you would not have

made a misrepresentation to the Arizona Corpora-

tion Commission in filing?

The WITNESS : Not intentionally.

Mr. NEALON: No.

The WITNESS: I would like permission to ex-

plain that. T can rather see what you are getting at.

Mr. NEALON: T have no objection to any ex-

planation, Mr. Cunningham (247). [728]

The WITNESS: This corporation was organ-

ized solely and exactly for the purpose of taking this
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assignment into its name and away from the then

holders, like Dinmore, Mills and Owens. If the cor-

poration had been completed, certificates of stock

would have been issued. It was contemplated that

they had an interest fixed at the time of the or-

ganization. The corporation after having been or-

ganized, so far as filing the articles, getting a cer-

tificate, recording them, and paying those fees, came

to the point where the people who were going to put

up the money, said, 'Stop and spend no more

money'. That was the end of it. 'We are not going

on ', they said ;
'We will not go on '.

Mr. NEALON: The corporation, however, was

preserved after your connection with it, Avas it?

The WITNESS : Yes.

Mr. NEALON : Your disconnection with it ?

The WITNESS : Yes.

Mr. NEALON: And what transactions to<^k

place after that time you have no knowledge of,

have you, Mr. Cunningham?

The WITNESS : Well, yes, I do. I do to the ox-

tent of recalling a meeting of the directors

Mr. NEALON: Yes.

The WITNESS : that I was able to insist

upon for the purpose of relieving myself and my
office from any connection with this corporation,

Mr. NEALON: Yes.

The WITNESS : and that is all. Those min-

utes I spoke of was for the purpose of receiving
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and accepting and acting upon our resignations as

officers and directors.

Mr. NEALON: Yes.

The WITNESS : That was at my request and de-

mand of Mr. Owens, [729] who was then consulting

with some attorney in the city (248).

Mr. NEALON: There was no dissolution of this

corporation *?

The WITNESS : None ; none.

Mr. NEALON: There was no attempt in that

proceedings to dissolve the corporation ?

The WITNESS: None.

Mr. NEALON: Owens' and Dinmore's interest

remained in the corporation the same at the time

of your resignation as it had been prior to that time ?

The WITNESS : That is correct.

Mr. NEALON: You had at the time of the or-

ganization of the company a contract, verbal or

written, to the effect that the transfer of the prop-

erty would be made to the Windsor Square Develop-

ment Company, Incorporated? Wasn't that right?

The WITNESS: No, it did not. It couldn't be

dignified with that positive statement. This assign-

ment, exhibit—the one from Owens-Dinmore to the

AVindsor Square, number 9

Mr. MACKAY: Number 10, Mr. Cunningham.

The WITNESS: number 10, was made and

attempted to be delivered to persons then contem-

plating the organization of a corporation to receive
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it. It was prepared and executed in every way with

the exception of the signature of Mr. Dinniore,

w^ho was then the only one of those three in the

city. He was particularly desirous of leaving the

city that night, getting on the train that night. The

execution by the other persons there was made by

Gibbs over in Dwight B. Heard's office, who acted

as their attorney in some fashion. The assignment

Avas taken, not under any (249) contract, agreement,

oral or otherwise, but was taken at that time in a

most uncompleted manner, with the financing per-

sons in a most unsettled state as to whether they

would go on or not. But that night in the hurry

[730] and desire of Mr. Dinmore to leave the city

he wished to execute it and go away with the knowl-

edge that at least these people were working on

bringing about a financial structure, that they would

do certain things that would alleviate the then pres-

sure on Owens, Dinmore and Mills. So that is the

reason I say that that condition couldn't be digni-

fied by naming it as a contract, oral or otherwise.

There was no contract.

Mr. NEALON: Well, there was an understand-

ing, wasn 't there ?

The WITNESS: Yes, there was an understand-

ing on their part, but the other people, who had

agreed to make the financing, hadn't made up their

minds to do so.

Mr. NEALON: In other words, the corporation

was perfected?
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The WITNESS : Yes, that was done that day.

Mr. NEALON : And the corporation didn 't cease

to be a corporation during your term of office?

The WITNESS : No, it did not.

Mr. NEALON : And the understanding was that

when the corporation was organized the holders of

the Windsor Square tract would turn over their

interest to the corporation?

The WITNESS: Yes.

Mr. NEALON: So far as they were concerned,

there was no question about that ?

The WITNESS : No.

Mr. NEALON: Was the amount settled of the

stock that was to be issued to them?

The WITNESS: I am not right certain; I

couldn't say. I don't know whether it was or not

(250).

Mr. NEALON: You had no knowledge as to

Avhether or not there was any failure upon the

part of Owens and Dinmore and their wives to

make a transfer of their interest in this property

to [731] the (251) Windsor Square Development,

Incorporated, after you ceased to be connected with

the company, had you ?

The WITNESS: No.

Mr. NEALON : For all you know, they may have

conveyed everything they had to the corporation?

The WITNESS: Yes. I don't know.
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Mr. NEALON: The time that you ceased to be

connected with the corporation it was a regularly

organized corporation capable of making contracts,

was it not ?

The WITNESS: Oh, yes; it was an entity under

our law.

Mr. NEALON: It was an entity under our law.

And at the time that you ceased your connection

with the company were other directors elected, or

have you any knowledge on that point ?

The WITNESS: I don't know; I don't know

whether they actually were or not. That is the last

I knew of it. I insisted that there should be, and. as

I stated to you a while ago, I dictated some minutes

and saw that our resignations were taken in there.

Mr. NEALON : And acted upon ?

The WITNESS: And acted upon.

Mr. NEALON : They could have only been acted

upon, could they not?

The WITNESS: I mean they were all prepared,

the minutes were prepared for the new directors,

and they were to act upon them.

Mr. NEALON: What I am getting at, Mr. Cun-

ningham, are you still president of that company,

or did somebody succeed you ?

WITNESS: I don't know, but I hope not.

Mr. NEALON: As a matter of fact, didn't Mrs.

Richardson continue until you were relieved of duty,

didn't she continue as secretary of the corporation
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until your resignation was acted (252) upon? [732]

The WITNESS: Well, that was the intention,

that they were to act then.

Mr. NEALON: And your resignation preceded

hers?

The WITNESS : Well, they were both made at

the same time.

Mr. NEALON: Your resignation was acted on

while she still remained secretary, was it not?

The WITNESS : I don't recall.

Mr. NEALON : I see. Well, you and Mrs. Rich-

ardson did not pass upon your own resignations?

The WITNESS : No, as I say, I merely prepared

minutes.

Mr. NEALON: I see.

The WITNESS : The idea, Mr. Nealon, was, Mr.

Owens wanted this corporation.

Mr. NEALON: Yes.

The WITNESS: I said, 'You can have this cor-

poration. Take it and get out with it, but get us

out before you do anything else.' That was my in-

struction to him.

Mr. NEALON: And so far as you know, that

instruction was carried out?

The WITNESS: Well, he assured me that it

would be done, and he told me the lawyer with

whom he was consulting, and I have a very high

regard for and implicit confidence in that lawyer.

His initials are Mr. John Gust (253)."
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Redirect Examination by Mr. Mackay.

"Mr. MACKAY: Mr. Cimningham, I want to ask

yon a question or two more about this assignment.

I understood you to say while under cross-examina-

tion by Mr. Nealon that one of the signatories \Aiiose

name appears upon the assignment to Windsor

Square Development, Incorporated, was about to

leave to\^Ti, and that it was deemed ad^T.sable to

secure his signature on that assignment [733] with

the contemplation that a binding agreement in re-

gard to the transaction by the interested parties

might be later reached.

The WITNESS: No, I think you misunderstood

me, or, ratlier, maybe I didn't make myself clear.

The person that I referred to was Mr. Dinmore,

one of the persons who hadn't at that time executed

that assignment of Owens, Dinmore, and Mills to

AYindsor Square Development Company. The other

persons were not here. Mr. and Mrs. Mills were not

here. Mr. and Mrs. Owens were not here at that time.

They were acting through Mr. Gibbs, a gentleman

in the Dwight B. Heard Company. Mr. Dinmore

was here in the city. He was around different places

and very excited, very anxious to leave the city, and

was going to go out that night whether or not. T

wasn't concerned whether he went out or not, ])ut

Mr. Mills and those men doing business with him

seemed to insist upon it being signed before he left.
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He was around my office several times that day—

I

met him once at Mr. Taylor's office, I think, that

day,—talking up and down the street, when they

were in the (254) old building,—considerable ex-

citement. But that was the only reason, because he

was going away.

Mr. MACKAY: Well, at the time that the Wind-

sor Square Development, Incorporated, received this

assignment was it received pursuant to an agree-

ment which had then been made, or was it received

as a provisional assignment under the contempla-

tion that the parties would later agree upon a pro-

gram under which the assignment was to be taken?

The WITNESS: Oh, no. No, I think that this

organization of this company was made for the pur-

pose of taking this assignment and the interest of

those people.

Mr. MACKAY: Pursuant to any agree-

ment? [734]

The WITNESS : Well, yes, legally it must have

been some agreement, but not a closed, completed,

clearly understandable one.

Mr. MACKAY : I gather from your remarks that

everything was in the formative stage at the time

that the assignment was taken, and that thereafter

there was nothing further done?

The WITNESS: Well, I would consider that a

formative stage. Have you got the date of the

articles of incorporation?

Mr. MACKAY: No, I haven't.
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Mr. NEALON: I haven't a copy of them here,

Mr. Cmmingham.

The WITNESS: Well, you will find on examina-

tion, if you will do so, that this was all at one time,

except that this assignment of all these three indi-

viduals was executed prior to that time. That execu-

tion of that assignment, with the (255) exception

of Mr. Dinmore's signature, was prior to the time

of the Windsor Square Development Company's

existence. That was a part of their plan and scheme

Or design to do something to get Dinmore and all

these people out from under the pressure of the

matured indebtedness to different ones, like Mrs.

Barringer and the Phoenix Savings Bank and Trust

Company and fees of the Phoenix Title and Trust

Company and taxes. That was the purpose of it.

And the people that were forming this corporation

were doing so as a financing proposition, but when

they did they didn't want this interest resting in

these individuals ; they wanted them tied down some

way. That was the reason for forming a corpora-

tion.

Mr. MACKAY: Did the negotiations ever reach

a stage whereby it was agreed that Windsor Square

Development Company would accept the beneficial

interest under this declaration of trust, and in con-

sideration thereof would assume the debts of Ow^ens,

Dinmore, and Mills?

The WITNESS: No. [735]
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Mr. NEALON: I object to that, if your Honor

please. Those would be by written instruments, and

they would be the best evidence themselves. We
doubt if Mr. Cunningham could remember all of

the details in regard to that.

The REFEREE: I think that is true. I doubt if

such a thing could be done.

Mr. NEALON: And our objection is that it is

not the best evidence (256).

Mr. MACKAY : Note our exception.

The WITNESS: Well, I would like to again see

that assignment, but I know they didn't assume any

indebtedness other than might have been carried

along with that assignment. Those were things to

be worked out and talked over and agreed upon.

Mr. MACKAY: There was no express agree-

ment either written or oral to the effect that Wind-

sor Square Development, Incorporated, assumed any

indebtedness of the assignors'?

Mr. NEALON: I object to that for the same rea-

son. If there is any such agreement, let it be pro-

duced.

The REFEREE : The same ruling.

Mr. MACKAY: Well, I am asking the witness

if there was any such agreement, either written or

oral, and he says there was none.

The WITNESS : No, there was not."
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Cross Examination.

By Mr. NEALON:
At the time I was investigating or organizing the

corporation, Windsor Square Development Com-

pany, I had a conference in which myself, Mrs.

Barringer, Mr. Taylor of the Phoenix Title and

Trust Company, and Mr. Tom Maddock partici-

pated. It took place in the little booth that was ordi-

narily occupied by George Mickle over at the old

Title and Trust company office. I cannot recall the

exact time, but it might have [736] been two days

or two weeks prior to the date of the articles of

incorporation of the Windsor Square Development

Company. The meeting was brought about by Mr.

Taylor of the Phoenix Title & Trust Company and

myself at the time when I represented some parties

who were contemplating the taking over of the

financing of the indebtedness owed by Dinmore and

others to Mrs. Barringer, Phoenix Savings Bank

and Trust Company, the municipal taxes, and the

office of the Phoenix Title and Trust Company

itself to get at the true state of the then indebted-

ness. Mr. Tom Maddock was called in. He was an

engineer in charge of this project and had for one

reason or another, kept more ov less accurate ac-

count of the moneys expended in the way of im-

provements and it was for the purpose of finding

out what the actual value of the partially developed

addition was at that time, and what indebtedness
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existed, comprised of matured partial payments to

Mrs. Barringer, interest, a large amount of money

owing to Maddock and Holmquist, and an amount

of money owing to the Phoenix Savings Bank and

Trust Company, for which there had been several

lots deposited as security. At that time we found

out through Mr. Maddock 's records that the im-

provements made were estimated to be about

$90,000, with an indebtedness charged against that

of $4,000 to Maddock and Holmquist, twenty-eight

to thirty thousand dollars to the Phoenix Savings

Bank and Trust Company, and a substantial amount

to Mrs. Barringer and to the state and subdivisions

in the form of taxes.

"Mr. MACKAY: Mr. Cunningham, I am not

quite clear on this $90,000 which you stated had

been incurred by Mr. Owens and his associates in

connection with putting in the improvements. I be-

lieve you stated that that matter was discussed.

The WITNESS : Yes. There was an indebtedness.

That was an amount of money given us by Mr.

Tom Maddock as being the amomit of the actual

improvements in that property by reason (^f

this [737] promotion and subdivision that he could

actually trace through figures. The $90,000 that T

referred to in my testimony was an over all amount

that he gave to us as being the amount in which

this property was enhanced up to that time. He
also said, *I can't in anywise tell you the amount
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of money that has been expended in the way of

advertising and such as that, but,' he says, 'I can

trace that amount, $90,000.'

Mr. MACKAY: I don't know the exact purpose

of this, your Honor. It seems to me, your Honor,

we are getting hearsay evidence into the record as

to the vahie of improvements which have been con-

structed by the bankrupt's predecessor in interest.

I don't know what you have in mind to establish,

Mr. Nealon, but if that is the matter that you do

seek to establish, I wish to strike the last answer

of the witness on the ground that it constitutes

hearsay.

Mr. NEALON: Now^, if your Honor please, I

think we could get along a little faster if we pro-

ceed in an ordinary, proper way.

The REFEREE: Well, it may stand subject

to the objection. Proceed.

Mr. MACKAY: Exception."

The WITNESS resuming: It is hard for me to

remember exactly, but I am quite sure that the

incorporation of the Windsor Square was subse-

quent to this conversation at the conference I have

just referred to. Nothing was said at this confer-

ence about current accounts other than this $12,000

that Tom Maddock kept talking about as owing

to him and Fritz Holmquist. He insisted on that

most of the time. I don't know whether the Wind-

sor Square Development Company maintained the

caretaker on the premises during the time in which
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the Windsor Square Development Company, Inc.

took the transfer of the interest in that property

to which I have referred. From my own knowl-

edge, [738] I don't know that the pumping of

water and so forth proceeded, but from other rea-

sons I know that it did. Technically, I guess that

Windsor Square was conducted by the corporation

just as it had been done preceding that time, but

actually we never knew a thing about it. We incor-

porated and quit. That is all we did. The reason

I know about the pump going all the time, I had

other interests and I knew it from that, but not as

a stockholder or president of the Windsor Square.

Legally I know that so far as that cost was in-

curred during the time that the Windsor Square

took this transfer of interest that there was that

liability created against the corporation, whatever

it may have been; practically we didn't know any-

thing. The current debts and the payment thereof

were not discussed at any time in our dealings. The

figures that I got at that meeting, I presented to

my principals, and that is all. They took them

among themselves and talked them over, and that

is all I know about it. I would like to say something

]:ty way of explanation of something that might look

like a discrepancy in the record. All these negotia-

tions only covered a matter of a few days or two or

three weeks. But the matter of taking the assign-

ment that we talked about yesterday from Owens

and Dinmore, and so forth, to the Windsor Square
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Development Company, and the organization of

Windsor Square Development Company, all hap-

pened at one time, one day. Dinmore was going out

of town at eight o'clock that night, and went. He
left that night, so it was all done one day, w^hatever

day that was, irrespective of what date might ap-

pear in that assignment to Windsor Square Devel-

opment Company. In organizing this corporation

there was no plan to avoid the liabilities that the

previous owners had contracted. [739]

Redirect Examination.

By Mr. MACKAY:
"Mr. MACKAY: Mr. Cunningham, I didn't

understand exactly your statement to the effect that

technically Windsor Square Development, Incorpo-

rated, looked after some of these activities, such

as pumping, and the like, but actually it did not.

Am I stating fairly approximately your statement

in that respect?

The WITNESS : Yes. Yes, it might appear that

way. I can explain it.

Mr. MACKAY: Let me ask you, from the organ-

ization of this company until the transfer to Mr.

Owens was made in October of 1930 did the directors

of the company ever meet for the piirpose of author-

izing its officers or agents to employ a caretaker

or to incur any liability in the preservation and

maintenance of Windsor Square?

The WITNESS: No.
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Mr. MACKAY : Did they do so informally in any

way?

The WITNESS: No.

Mr. MACKAY: Did any of the officers of the

company perform or assume to make arrangements

for the pumping or other (316) preservation of

Windsor Square?

The WITNESS: No.

Mr. MACKAY: And did any officer or agent

of the company to your knowledge secure any ex-

tension of credit or make any disbursement of money

or other thing of value for the purposes that I

have just mentioned?

The WITNESS: No. (317)." [740]

WITNESS ON BEHALF OF
RESPONDENT W. R. WELLS

W. R. WELLS
called as a witness on behalf of Respondent W. R.

Wells, testified as follows:

Direct Examination.

By Mr. WALTON:
I have a deed to Lot 2 in Block 1 (258). I also

have a deed to Lot 21 in Block 1. I have a contract

to purchase Lot 1 in Block 1 and Lot 20 in Block 1.

Phoenix Title and Trust Company, as Trustee, is

the Seller under that contract. On July 15, 1930,
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I owed a balance of $167.02 on Lot 1 in Block 1

and a balance of $460.36 on Lot 20 in Block 1. Since

then I made regular payments in August, Septem-

ber, October and November. I will furnish copies

of the sales agreements referred to (260).

Cross Examination.

By Mr. NEALON:
''Mr. NEALON: So you hold two lots at the

present time under contract ?

The WITNESS : Yes, sir.

Mr. NEALON : At the time of entering into this

contract did you have any notice of any claim of

lien by Mrs. Barringer on the lots ?

Mr. MACKAY: I object to that, your Honor, on

the groimds that it is irrelevant and immaterial

and not proper cross examination.

Mr. NEALON : Mr. Walton might make that last

objection, but I don't understand you can.

The REFEREE : It may be answered.

Mr. MACKAY: Note our exception, please.

The WITNESS : I do not recall that I had any

sort of written notice or anything of that sort. Quite

a bit of conversation and rumor caused me to be

aware that there was a controversy, possibly such

alien (261). [741]

Mr. NEALON: At the time you purchased the

lots?
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The WITNESS: At the time I purchased the

first lot, no, sir.

Mr. NEALON: Were you ever shown any in-

strument called a declaration of trust f

Mr. MACKAY: I object to that on the ground

that it is improper cross examination, and incompe-

tent, irrelevant, and immaterial.

Mr. WALTON: If your Honor please, I object

too on the same grounds. I don't see that it is mate-

rial whether he knew about the declaration of trust

or not.

The REFEREE : Well, in this matter of examin-

ing claims there is great latitude. The Trustee has

rights here to ascertain the true status of affairs.

You may proceed. Objection overruled.

Mr. MACKAY: Exception.

The WITNESS: I do not at this time recall

whether I was or not.

Mr. NEALON: You don't recall whether you

were or not ? Is that your answer ?

The WITNESS: Yes, sir.

Mr. NEALON: Just what is your recollection of

what representations were made to you at the time

you purchased the lots? (262)

Mr. MACKAY: I object to that on the ground

that the contract, a copy of which will be offered

in evidence, provides that no representation of the

seller or au}^ of its agents shall be material and that

all of the representations and agreements are con-

tained in the written instrument.
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The REFEREE : I would like to understand the

situation here. I understood on request of counsel

that this was a matter of permitting a certain party

who had been ordered to show cause here on a claim

against the estate.

Mr. NEALON: Yes.

The REFEREE: From what source, Mr. Mac-

Kay, do you make an examination of this party?

By what right? [742]

Mr. MACKAY: Well, I agTee with your Honor

that the examination so far has been by Mr. Walton

and probably that the Trustee has a right to cross

examine, but I believe that the Trustee's attorney

is making an attempt to go beyond the limits of

proper cross examination and has endeavored to

show that this particular person had no notice of

Mrs. Barringer's lien; and if counsel is endeavor-

ing by this witness to open up his own case. I think

I have the right to cross examine and also to object

to the examination as conducted by Mr. Nealon.

The REFEREE : I think not. This is a proceed-

ing, so far as this court is concerned, that you are

not interested in (263). This is a private party who

entered his appearance here in response to an order

to show cause, and the Trustee has a right to ascer-

tain what the claims are in accordance with the

order; but it doesn't mean that every party inter-

ested in the estate has a right to take part in that

particular hearing. To find out as to whether it
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might be binding upon yonr party is another ques-

tion. The Trustee has a right to inquire in this as

to whether any claim against this estate is a valid

claim.

Mr. MACKAY: Well, I will simply ask the

Court to make its ruling and save our exceptions.

I will preserve the rights of our client as I see

them.

The REFEREE: Well, that is the ruling. Pro-

ceed, Mr. Trustee."

The WITNESS resuming: The first lot, Number

Twenty-one in Block One, was purchased while the

Windsor Square was going along as a live subdivi-

sion and it was purchased from the people who had

this property for sale. No questions were asked

on my part as to who might or might not have liens

or anything of that sort at that time. It didn't occur

to me (264). No other information, than that con-

tained in the deeds and contracts, was furnished to

me. Mr. Taylor was not present when I looked at

the [743] lot. The Mr. Taylor whom I refer to was

sales manager and not L. J. Taylor of Phoenix

Title and Trust Company (265). I had no conver-

sation with L. J. Owens, Jr. prior to purchasing

Lot 21, Block 1. Subsequently, I talked to Mr. Owens

in my office. The paving was completed in front of

Lot 21, Block 1, when I purchased it. Mr. Owens

did not show me that lot (266).

"Mr. MACKAY: If the Court please, I wish

the record to show that we object to any questioning
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by Trustee's counsel of the witness concerning rep-

resentations made in connection with the negotia-

tion of the witness's contracts, which were in writ-

ing and which have been offered in evidence, or

w^hich will be offered in evidence by way of copies

under stipulation of counsel ; and rather than renew

the objection as each question is asked, I wish to

have it understood that we object to all of this

questioning. '

'

The WITNESS resuming: I do not recall Mr.

Taylor's initials (267). Before o:oing to see the lots

I called at the subdivision office where Mr. Taylm',

or someone, gave me information concerning prices.

"Mr. NEALON: Well, now, whom did you deal

with in regard to the other lots ?

The WITNESS: Mr. Owens.

Mr. NEALON: And did Mr. Owens make any

representations to you about it ?

Mr. MACKAY: About what, Mr. Nealon? (268).

The REFEREE : Well, I will have to state again,

Mr. MacKay, that this is not your hearing. This is

a hearing between the Trustee and another party.

I say, so far as its binding effect upon you, that is

another question, but this hearing is between the

Trustee and this party who answers (269) this

order. [744]

Mr. WALTON: Judge, I made the objection be-

cause Mr. Nealon was getting a little wider, he was

going into a question as to the condition of the
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property. Now, if his questioning is intended to

go into a matter of knowledge of title conditions,

title and lien conditions, I don't object to that; but

he was widening it into something about the prop-

erty which I don't think is in issue under the

pleadings.

The REFEREE : Now, that part of it is just to

learn the status of the transaction so far as the

predecessor is concerned. But I will have to insist

that such hearings as this are not general; they are

between the parties only. The time can't be taken

up with the permitting of parties who might have

a possible interest here under one of these examina-

tions. This is the Trustee's business with this par-

ticular party.

Mr. MACKAY: Well, now, your Honor, the

Trustee by this examination is clearly endeavoring

to show by this witness that he had no knowledge

of the Barringer lien. It is in aid of his contention

that the Barringer lien is secret. Now, if under the

pretense of cross examining this witness he goes

into the issues that have been raised between the

Trustee and my client, I am going to insist on the

right to object and the right to cross examine and

the right to argue the matter, and I want the record

to show everything (270) in respect to it.

The REFEREE: Well, you will be denied that

right here, Mr. MacKay.

Mr. MACKAY: Well, I insist on it. Let the

record so show.
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The REFEREE : Even upon your insistence you

will not be permitted to do it, not in this hearing.

Proceed, Mr. Trustee.

The WITNESS: At the time I negotiated the

purchase of other lots Mr. Owens told me of his

financial condition. [745]

Mr. MACKAY : I wish to ask the witness a ques-

tion, your Honor.

The REFEREE: Just a minute. Upon what

ground, Mr. MacKay?
Mr. MACKAY: Upon the ground that the Trus-

tee in this examination is going into the issues be-

tween the Trustee and Mrs. Barringer.

The REFEREE : That would make no difference

here. There might be a dozen such procedures that

might enter such questions. That will be all, Mr.

Witness.

Mr. MACKAY: I wish the record to show that

we are denied the right of cross examining this

witness and that we take exception to the Court's

denial."

WITNESS ON BEHALF OF
RESPONDENT E. L. GROSE.

E. L. GROSE
called as a witness on behalf of Respondent E. L.

Grose, testified as follows:

"Mr. CUNNINGHAM: I intend to prove that

Respondent Grose purchased lots in Windsor Square
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without knowledge of Mrs. Barringer's lien under

the Declaration of Trust (273).

Mr. MACKAY: I object to any testimony being

offered by Mr. Grose to the effect that he did not

have notice of the lien set up in Mrs. Barringer's

favor under the Declaration of Trust (274).

Mr. GUST: Your controversy is entirely as to

whether or not the Trustee has a right to declare

your client's contract forfeited.

Mr. CUNNINGHAM: I think so; I think so.

Other than that, I think it is mere information.

Mr. GUST : Well, if the examination is confined

to that, I have no objection.

Mr. NEALON: That is not the Trustee's position.

The Tnistee's [746] position is that the status of

this contract would be established in these proceed-

ings, so that Mr. Grose will know what he owes, if

anything, and the Trustee will know what Mr. Grose

owes, if anything, so that the sale may be made and

those contracts may be collected, and that is the

main issue as the Trustee sees it. He is brought in

here to set up his rights (285)."

Direct Examination.

By Mr. CUNNINGHAM:
I live in Phoenix. My wife's name is Maude M.

Grose (286). In March, 1929, I read advertisements

which stated that Windsor Square, an improved sub-

division, was for sale. Then my wife and I drove

through it in our car. It had a sign ou the corner



vs. George E. Lilley, et at. 545

(Testimony of E. L. Grose.

)

reading "Windsor Square—Owens-Dinmore ". It

looked attractive. We met Mr. Owens on the tract.

He told US about the property and quoted us prices.

We then drove through the subdivision, saw a lot we

liked, and went back to see Owens. We picked out

a corner lot (287), which had a curb around it and

paving in front of it. Owens quoted the price at

$1,775, providing Colter Street were paved (288).

"Mr. MACKAY: (Interrupting) Now, if the

Court please, we wish to object to any testimony to

the effect of any oral agreements or representations

made by Mr. Owens or any other persons to Mr.

Grose on the ground that it appears from ^Ir.

Grose's pleading that he entered into a written con-

tract, and that contract provides that no representa-

tion or promise of any person heretofore made shall

be binding upon the vendor.

Mr. CUNNINGHAM: There is also a breadi of

the contract set up in the response.

Mr. NEALON: Also, if your Honor please, it is

the contention of the Trustee that the Phoenix

Title and Trust Company were not the real ovrners

of the property. [747]

The REFEEEE: Well, it may go in subject to

the objection.

Mr. MACKAY: Exception."

The WITNESS resuming: I made a down pay-

ment on February 17, 1929, subject to the Owens-

Dinmore Company approval of Colter Street. On



546 Margaret B. Barringer, et al.

(Testimony of E. L. Grose.)

the receipt finally given me for the additional

amount, the reference to Colter Street was stamped

out. I was dealing with L. D. Owens who, with

others, was promoting the tract. When I saw the

lot it had a curb and sidewalks in front. They were

paving the street but the paving had not quite

reached this lot (289). They had a sign on a corner

which stated that the paving would be completed

and lights and water installed by a certain time.

The sign bore the name Owens-Dinmore (290).

Later I bought the adjacent lot, namely: Lot 2,

Block 4. Again I dealt with Mr. Owens at the sub-

division. The sign bearing the name Owens-Dinmore

was still there. They were still working on the pav-

ing and were setting up ornamental street lighting

poles. Cement walks and curbs were in. The paving

in front of the two lots was never completed. It

stops fifteen feet after crossing the lot line in front

of Lot 2 (291). I had no dealings with Phoenix

Title and Trust Company when negotiating for the

lots. Neither Owens nor any other person on the

tract informed me concerning the status of Phoenix

Title and Trust Company. No one on the tract pur-

ported to represent that company (292).

"Mr. CUNNINGHAM: And at that time what

was said by him and what was said by you concern-

ing the Phoenix Title and Trust Company?

Mr. MACKAY: If the Court please, we object

to any testimony as to any conversation concerning
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the title of the land which Mr. Grose has testified

he purchased, for the reason that it appears that

the contract is in writing and that all of its terms

are contained therein. [748]

The REFEEEE : Objection overruled.

Mr. MACKAY: Exception."

The WITNESS resuming: Owens stated that

payments under the contract were to be made at the

office of Phoenix Title and Trust Company, where

I was to sign an agreement. He also stated that

when payments were completed a deed, then in

escrow, would be delivered to me (292). ]My first

conversation with Owens was on February 17, 1929.

I signed the contract on March 20, 1929. My next

conversation with Owens w^as in September, 1929.

I signed the second contract on October 9, 1929

(293). I made payments to Phoenix Title and Trust

Company for eighteen months on the first contract

and for twelve months on the other. I quit making

payments because Mr. Owens told me he was going

to put the tract into bankruptcy and did not know
Avhat my status was (293).

^'Mr. CUNNINGHAM: At the time you had that

first conversation with Mr. Owens, when you were

talking about the street on the north of this addition,

which, I believe, is Colter Street

The WITNESS: Yes, sir.

Mr. CUNNINGHAM—state to the Court what

was said, if anything, between you as to the pur-
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chase price of Lot One in Block Four with Colter

Street paved and what it was without Colter Street

paved.

Mr. MACKAY: I object to that question on the

ground that it seeks to vary the contents of the

written agreement.

The REFEREE: Objection overruled.

Mr. MACKAY: Exception.

The WITNESS: The price with Colter Street

paved was, as stated in the receipt that I got,

$1,775; and without the paving the price was to be

reduced, estimated between two hundred and fifty

and four hundred dollars on that lot. [749]

Mr. CUNNINGHAM: And at the time that you

had this conversation concerning the price of this

Lot One, Block Four, in the event Colter Street

was paved, what was said by you and by Mr. Owens

at that time, if anything, as to whether or not it

was finally determined that Colter Street would be

paved 1

Mr. MACKAY: The same objection, your Honor.

The REFEREE : The same ruling.

Mr. MACKAY: Exception.

The WITNESS resuming: Owens stated to me

that the price on Lot 1, Block 4, would be reduced

between $250 and $400 if the paving were not com-

pleted in front of it (294). Before I purchased Lot

1, Block 4, Owens told me he had made satisfactory

arrangements for paving Colter Street.
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''Mr. CUNNINGHAM: And the street on which

these two lots faced in the addition, what was said

by him, if anything, at that time about the paving

of that side street?

Mr. MACKAY: The same objection, yonr Honor.

The REFEREE : The same ruling.

Mr. MACKAY: Exception."

The WITNESS resuming: I do not recall

whether anything was said concerning the paving

of Colter Street because it w^as just agreed between

us that such paving was to be installed.

"Mr. MACKAY: Well, I move that all of tbo

testimony of the witness be stricken, on the ground

that Mr. Grose in his appearance has alleged that

he has a written contract and certain rights there-

under, which counsel refuses to produce and intro-

duce.

The REFEREE: The motion made is denied.

Mr. MACKAY : Exception.

Mr. CUNNINGHAM : Now, at the time that you

were making these payments to the Phoenix Title

and Trust Company prior to the [750] date on

which you ceased, as you testified a moment ago, I

wdll ask you whether or not you knew of any mort-

gage or any lien upon these two lots that yoTi pur-

chased.

Mr. MACKAY: We wish to object to that on

the ground that it is incompetent, irrelevant, and

immaterial for any purpose whatever.
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The REFEREE : Objection overruled.

Mr. MACKAY : Exception.

The WITNESS: My answer to the last question

by Mr. Cunningham is 'no.'

Mr. CUNNINGHAM: I believe you stated that

the purchase price of the first lot, Lot One, Block

Four, was $1,765, Mr. Gros?

The WITNESS : 1775.

Mr. CUNNINGHAM: 1775.

Mr. MACKAY: We object to that on the ground

that it appears in the contract and the contract is

in writing and the contract is the best evidence upon

the prices.

The REFEREE : Objection overruled.

Mr. MACKAY: Exception.

Mr. CUNNINGHAM: And the second lot

was

The WITNESS: 1675.

Mr. MACKAY: The same objection.

The REFEREE : The same ruling.

Mr. MACKAY : Exception.

The WITNESS : Yes, 1675 on easy

Mr. CUNNINGHAM : Yes.

Mr. CUNNINGHAM : Now, at the time that you

w^re upon these premises, and prior to your deter-

mining to buy either of the lots, and at the time

that you saw the pavement partially constructed

and at the time that the statement was made by

Mr. Owens that [751] the pavement would be con-

structed vou believed that it would, did vou?
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The WITNESS: Yes, sir.

Mr. CUNNINGHAM: And relied npon it?

The WITNESS: Yes, sir.

Mr. CUNNINGHAM: And bought the lots?

The WITNESS: Bought them on that state-

ment."

Thereupon, there was received in evidence, as

Respondent Grose's Exhibit No. 1, a written con-

tract for the sale and purchase of Lot 1, Block 4

of Windsor Square.

RESPONDENT GROSE'S EXHIBIT NO. 1.

Respondent Grose's Exhibit No. 1 is a written

contract, dated March 20th, 1929, duly executed,

but not acknowledged, by Phoenix Title and Trust

Company, as Trustee, as seller, and E. L. Grose and

Maude M. Grose, his wife, as buyer. It is entitled

^'Windsor Square—Sales Agreement". By its terms

the seller agrees to sell and convey to the buyer Lot

1, Block 4, for a total purchase price of $1,775, pay-

able as follows: $355 cash, receipt of which is

acknowledged, the balance in monthly installments

of $35.50 each, with interest at the rate of 7'^r on

deferred payments. Buyer agrees to pay 1929 and

subsequent taxes and water assessments. It contains

the following stipulation:

''It is understood and agreed the Buyer is

of legal age and that said property has been
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inspected by the Bnyer or the Buyer's duly

authorized agent; that the same is, and has

been, purchased by the Buyer as the result of

said inspection and not upon any representa-

tion made by the Seller, or any selling agent,

or other agent of the Seller, and the Buyer

hereby expressly waives any and all claims for

damages because of any representation made by

any person whomsoever other than as con-

tained [752] in this agreement, and the Seller

shall not be responsible or liable for any in-

ducement, promise, representation, agreement,

condition or stipulation not specifically set

forth herein."

It also is provided that time is tlie essence of

the agreement and that in the event buyer fails to

pay any installment of the purchase price or per-

form any of his agreements, seller may declare the

whole amount due and payable, or enforce a for-

feiture of buyer's rights under the contract. It is

provided that seller shall convey said premises to

buyer on full payment of said purchase price, and

at the same time issue to buyer sellers' regular form

of title insurance in the amount of the purchase

price. On the reverse of said exhibit the monthly

installments from April, 1929, to and including Sep-

tember, 1930, are marked paid.

Thereupon, there was received in evidence, as

Respondent Grose's Exhibit No. 2, a written con-

tract for the sale and purchase of Lot 2, Block 4,

of Windsor Square.
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RESPONDENT GROSE'S EXHIBIT NO. 2.

Respondent Grose's Exhibit No. 2 is a written

contract, dated October 9, 1929, duly executed, but

not acknowledged, by Phoenix Title and Trust Com-

pany, as seller, and E. L. Grose and Maude M.

Grose, his wife, as buyer. It is entitled ''Windsor

Square—Sales Agreement". By its terms the seller

agrees to sell and convey to the buyer Lot 2, Block

4, for a total purchase price of $1,675, payable as

follows: $335 cash, receipt of which is acknowl-

edged, the balance in monthly installments of $33.50

each, wdth interest at the rate of S% of deferred

payments. Buyer agrees to pay 1929 and subse-

quent taxes and water assessments. It contains all

of the agreements and stipulations appearing in

Respondent Grose's Exhibit [753] No. 1. On the

reverse of said exhibit the monthly installments

from November, 1929, to and including September,

1930, are marked paid.

''Mr. CUNNINGHAM: Then, the receipts testi-

fied about by the respondent Grose I also offer in

evidence, with the same reservation that I may
supplant them with copies.

Mr. NEALON: No objection to that procedure,

so far as the Trustee is concerned, and no objec-

tion so far as the Trustee is concerned, to the intro-

duction of the instruments offered.

Mr. MACKAY: Mrs. Barringer objects to the

introduction of these receipts on the ground that

they are integrated into the contracts which have

been already introduced by respondent Grose.

The REFEREE : The objection is overruled.



554 Margaret B. Barringer, et al.

(Testimony of E. L. Grose.)

The receipts referred to were thereupon received

in evidence as Respondent Grose's Exhibit No. 3.

RESPONDENT GROSE'S EXHIBIT NO. 3.

Said exhibit consists of five instruments which

are, respectively, in words and figures as follows,

to-wit

:

(First Instrument)

"PHOENIX TITLE & TRUST CO. 75369

Phoenix, Arizona

Date 9-30-30.

Received of E. L. Grose $100.50

One Hundred & 50/100 Dollars Installment due

192

V

To be applied on—Escrow—Trust—Estate No.

418-104 General 1.01. [754]

Remarks

:

91 - 3 207.00

Escrow :Trust rEstate :General

:

Lot 2 Principal 7572
Block 4 Int. from 9/30/30

to 2478
Tract Windsor Square Revenue fee

Old Bail $ Title Charge
Applied on Prin. $ Insurance
New Bal. $1061.76 Collection fee

Acct. Rec
Total : 100.50

If this payment is not PHOENIX TITLE &
strictly in accordance TRUST CO.
with the terms of the con-

tract it is taken subject to By F. OLIVER
acceptance. Cashier."
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(Second Instrument)

"PHOENIX TITLE & TRUST CO. 75370

Phoenix, Arizona

Date 9-30-30

Received of E. L. Grose $106.50.

One Hundred Six & 50/100 Dollars. Installment

due 192.

V

To be applied on-Escrow-Trust-Estate No. 418-

103 General 1.07.

Remarks

:

Lot 1

Block 4
Tract Windsor Sq.
Old Bal $
Applied on Prin. $
New Bal $ 906.44

If this payment is not
strictly in accordance with
the terms of the contract,

it is taken subject to ac-

ceptance.

Escrow :Trust lEstate : General
Principal 8907
Int. from 9/20/30

to 1743
Revenue fee

Title Charge
[755]

Insurance
Collection fee

Acct. Rec
Totals $106.50
PHOENIX TITLE &

TRUST CO.
By F. OLIVER

Cashier.''
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(Third Instrument)

*'WINDSOR SQUARE

No. 552

February 28th, 1929

OWENS-DINMORE COMPANY,
138 N. Central Avenue,

Phoenix, Arizona.

Gentlemen

:

Please reserve for me Lot 1 in Block 4 of Wind-

sor Square as sho\Yn on map filed with the Board

of Supervisors of Maricopa County, State of Ari-

zona.

I hand you herewith the sum of $355 which you

shall consider as a credit on the purchase price of

said lot, the balance of which shall be paid as fol-

lows: $ upon demand; the balance to

be paid monthly at the rate of $35.50 per month,

including interest at the rate of seven per cent,

per annum on unpaid balances.

Upon your acceptance I agree to execute a formal

agreement or sales contract in the form submitted

by the Phoenix Title and Trust Co. for the pur-

chase of said property. I have read and acknowl-

edge receipt of a list of the restrictions and cove-

nants to be included in said sales agreement. I also

agree to execute a regular form of maintenance

contract [756] with the Windsor Square Improve-

ment Company, a corporation, providing for an

annual charge of $12.00, beginning January 1, 1930.

In the event that I fail to pay said balance of
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the down payment or to execute said formal sales

agreement and said maintenance contract, the

amount paid you herewith may be, at your option,

forfeited as liquidated damages.

I understand that this reservation is subject to

your acceptance, and in the event that said reserva-

tion is not accepted all amounts paid hereunder

shall be refunded to me.

Very truly yours,

E. L. GROSE
Address : 324 W. Willetta

Phone. 6426—

Note $55 of the above amount of $355, has been

previously receipted for

—

The above reservation has been accepted this 1st

day of March, 1929, by Owens-Dinmore Company.

Per Owens Dinmore Co.

(to be signed by L. D. Owens

or H. C. Dinmore, only)

Bv W. Caverlin. '

'

The fourth and fifth instruments are written on

forms identical to the third instrument, but cover

the other lot referred to by the witness.

Cross Examination.

By Mr. MACKAY:
The WITNESS: When I first negotiated with

Mr. Owens I supposed that he and his associates

were the owners of the property. My supposition
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was not based on any examination of records of

title or any other instruments.

''Mr. MACKAY: Could you tell us why you

assumed that Mr. Owens was the owner ?

The WITNESS : Because they were advertising

as the owners of the Windsor Square and were

selling Windsor Square, and I was buying a Wind-

sor Square lot. They were in possession of the

property, selling it. [757]

Mr. MACKAY: Do you have in your possession

any of the advertisements as to which you refer?

The WITNESS : No, but I can get them.

Mr. MACKAY : Do you recollect accurately their

contents ?

The WITNESS: Oh, no.

Mr. MACKAY: Are you certain that it appeared

in such advertisements that Mr. Owens was the

owner, or would it be possible ?

The WITNESS: No, it was Windsor Square.

My contracts were with the Windsor Square. When
I made arrangements to buy the lots the arrange-

ments for keeping up the lots and all were with

Windsor Square.

Mr. MACKAY: Was that a corporation?

The WITNESS: Presumably it was. I thought

it was (303).

Mr. MACKAY : Was that its full corporate name,

as far as you understand the matter ?

The WITNESS: Oh, I don't remember what

the technical name of it was.
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Mr. MACKAY: But you saw advertisements to

the effect that lots were for sale in Windsor Square.

And did those advertisements bear the name of Mr.

Owens •?

The WITNESS: Owens-Dinmore, I think they

were—Owens-Dinmore or Owens-Dinsmore, I for-

get which it is.

Mr. MACKAY: And after the lapse of a year

you are certain that you can recall that Owens-

Dinmore were held out as owners or that they were

broadcast or

The WITNESS: They even had an auction out

there and brought an auctioneer out there and posed

as owners before the notary public at the auction.

I can remember distinctly that and can get you

the names of some of the persons that were out

there.

Mr. MACKAY: Was that before or after

you [758]

The WITNESS : That was after.

Mr. MACKAY: So that you did not rely on

them

Mr. MACKAY: I move that the answer of the

witness in regard to the auction be stricken, for

the reason that it is immaterial.

Mr. CUNNINGHAM: I think it was called for

by the questions of counsel on cross-examination.

The REFEREE : It may stand (304).

Mr. MACKAY : Note our exception.

The WITNESS: On March 20, 1929, when I

signed the sales contract, I thought that Mr. Owens
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and his associates were the outright owners of Wind-

sor Square (305).

Mr. MACKAY: And notwithstanding that as-

sumption on your part you entered into a contract

for the purchase of this lot with Phoenix Title and

Trust Company?

The WITNESS: Yes, sir. May I explain why?

Mr. MACKAY: No.

Mr. NEALON: I think the witness has a right

to explain.

The REFEREE: The witness may explain why.

The WITNESS : There was a little personal mat-

ter connected with it. I am representative of a life

insurance company. We do a lot of loaning here.

We do all of our business with the Phoenix Title

and Trust Company, and have absolute and implicit

confidence with them. I went in to sign this contract

on the theory that they were agents in the deal and

I didn't read the contract and I would do the same

thing with the Phoenix Title and Trust Company

today.

Mr. MACKAY: So you felt that the Phoenix

Title and Trust Company in this matter was acting

as the agent for Mr. Owens and his associates?

The WITNESS: Yes, sir (306)." [759]

Cross Examination.

By Mr. NEALON:
"Mr. NEALON: Had you any reason to believe

that the Phoenix Title and Trust Company towards

this subdivision w^as any different than the relation
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of the Phoenix Title and Trust Company to other

subdivisions which they handled ?

The WITNESS: No, sir.

Mr. MACKAY : Are you aware that they handled

many subdivisions in which there is no mortgage or

lien involved?

The WITNESS : Am I what ?

Mr. MACKAY: Are you aware of the fact that

they handle such subdivisions'?

The WITNESS: Well, I presume so, yes, sir. I

couldn't swear to it, but then I take it as a matter

of course that they do (307)."

Further Cross Examination

By Mr. MACKAY:
I do not know what the relations of Phoenix Title

and Trust Company with the interested parties in

other subdivisions are (307). I did not employ an

attorney to examine the title before I purchased the

two lots. I made no examination of the records in

the County Recorder's office, nor did I make any

investigation whatever. I had no communications

with Mrs. Barringer or any of her representatives.

I do not remember the exact date on which Owens

stated to me that he intended to throw the project

into bankruptcy. It probably was in September

(308). He did not state his purpose in detail but

told me he was having trouble with the people to

whom he owed money. He did not state what he

hoped to accomplish by throwing the matter into

bankruptcy (309).
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Thereupon, it was agreed by counsel present that

the evidence adduced by Respondent Barringer shall

be available to support the answer filed by Phoenix

Title and Trust Company (319-320). [760]

WITNESS ON BEHALF OF RESPONDENT
PHOENIX TITLE & TRUST COMPANY.

L. J. TAYLOR

called as a witness for Respondent Phoenix Title

and Trust Company, testified as follows:

Direct Examiiiation.

By Mr. GUST

:

Pursuant to the Declaration of Trust (Respond-

ent Barringer 's Exhibit 2) Phoenix Title and Trust

Company executed many sales contracts and issued

deeds thereunder. The trust was active. All acts

done by Phoenix Title and Trust Company were in

accordance with my understanding of the provisions

of the Declaration of Trust (320) and the two modi-

fications thereof (Respondent Barringer 's Exhibits

4 and 5). In carrying out the Declaration of Trust

Phoenix Title and Trust Company recognized the

assignments which are in evidence. Phoenix Title

and Trust Company executed contracts to sell cer-

tain of the lots described in this proceeding (321).

It gave a contract to Raymond Nier to purchase

Lot 16, Block 1. This contract was executed upon

instructions received from Messrs. Owens, Dinmore
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and Mills. Payments thereunder were not completed

but no action has been taken to terminate the con-

tract (322). I will furnsh a list of any other lots

(involved in this proceeding) which were at the

time of bankruptcy subject to an agreement to pur-

chase (322). Such list will show the amount paid,

the date of the last payment and whether any for-

feiture has been declared.

Thereupon, it was agreed by counsel that such

list, when prepared, shall be received in evidence

(322).

The WITNESS resuming. Wlien the petition in

bankruptcy was filed Phoenix Title and Trust Com-

pany continued to carry out all [761] sales agree-

ments theretofore executed. No new sales of lots

were negotiated. Some lots in Windsor Square were

sold on orders of the referee in bankruptcy, but

such lots had been released from Respondent Bar-

ringer's lien and were assigned by the bankrupt, or

by Mr. Owens, to Phoenix Savings Bank & Trust

Company as collateral (323). Such lots are not de-

scribed in these proceedings. Since bankruptcy I

have recognized the instructions and requests of

the trustee in bankruptcy. All fees, payable under

the Declaration of Trust to Phoenix Title and

Trust Company, have been paid. Payment has been

effected by deduction from moneys as they came in.

Such deductions have not been questioned by the

trustee in bankruptcy or Mrs. Barringer (324). Mr.
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Nealon and Mr. MacKay, respectively, have con-

ferred with me on numerous occasions for the pur-

pose of obtaining information for these proceed-

ings. I have attended each day of this hearing with

the exception of two days (325). Mr. Hartley and

Mr. Espey in our office have spent forty or fifty

hours since bankruptcy in connection with work

under the Declaration of Trust. I, Mr. Hartley and

Mr. Espey are regular employees, each receiving

a regular salary. Other work was held in abeyance

during the time we devoted our efforts to this mat-

ter (326). I would estimate the value of our time

at $125 or $130. Phoenix Title and Trust Company

has hired Mr. Gust to represent it in this proceed-

ing (327), and has obligated itself to pay him for

his services, although no amount therefor has been

stipulated (333). Mr. Gust has been appearing at

this hearing for five and a half days.

Thereupon, it was stipulated by counsel that $25

per day would be reasonable compensation for the

services of the trustee and its officers in appearing

at this hearing (334). [762]

Cross Examination.

By Mr. MACKAY:
The WITNESS: Part of the forty or fifty hours

spent by officers and employees of Phoenix Title and

Trust Company was for the purpose of accommo-

dating counsel for the various parties (337).



vs. George E. Lilley, et dl. 565

(Testimony of L. J. Taylor.)

Re-direct Examination.

By Mr. GUST

:

The WITNESS: We accommodated connsel by

giving them information which they needed in rep-

resenting their chents in this proceeding. (338).

Cross-Examination.

By Mr. NEALON:
The WITNESS : Approximately one-third of the

services, which I have testified were worth ^125

to $130, were performed in connection with these

proceedings (338). The balance of onr time was de-

voted to assisting the trustee in bankruptcy in

phases of administering the bankrupt's estate other

than this proceeding (339). Phoenix Title and Trust

Company has since the commencement of l^nnk-

ruptcy executed only one sales agreement. It Avas in

• consummation of a transaction closed, except as to

formal execution of the contract, before ])ank-

ruptcy (340). From the improvement fund Phoenix

Title and Trust Company disbursed the first $53,000

for street improvements. $13,000 of this amount was

received from Phoenix Savings Bank & Trust Com-

pany (341). $53,000 did not comprise all the funds

that were spent on Windsor Square in improve-

ments.

"Mr. NEALON: When was the last payment

made on improvements'?

Mr. MACKAY: If the Court please, may the

record show our objection to any further examina-
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tion as to the amount of expenditures for improve-

ments by the Trustee, on the ground there is no

issue regarding such payments involved in this pro-

ceeding. Our theory of the declaration of trust is

that the beneficiary was bound to [763] put up this

money to make improvements and that it had no

effect on the interest he had under the declaration

of trust.

The REFEREE: I was not taking into consid-

eration that part of it. It seems to me
Mr. MACKAY: I don't take it that it is the posi-

tion of the Trustee in bankruptcy, if I may inter-

rupt you, that by advancing these moneys the bene-

ficiary imder the contract became entitled to any

quasi rights.

The REFEREE: It is showing facts of what

they expended. It might be material on the questions

involved.

Mr. NEALON: It is very material, if you want

to take an avowal of counsel.

The REFEREE: The objection is overruled.

Mr. MACKAY: An exception."

The WITNESS : The last disbursement by Phoe-

nix Title & Trust Company for improvements, prop-

erly chargeable to the improvement fund under the

declaration of trust, was made on October 21, 1929

(343). All sales contracts executed by Phoenix Title

and Trust Company were, as to form, identical to

Respondent Grose's Exhibit No. 1. The same printed
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form was used in all cases (344). In some instances

a provision for a subsequent paving lien assessment

was inserted in the contract. The same form of deed

was used for conveying to purchasers who paid

their contracts in full (346).

Re-Examination

.

ByMr. MACKAY:
The $53,000 furnished by Owens and his associ-

ates was disbursed by Phoenix Title and Trust Com-

pany according to its understanding of the declara-

tion of trust and amendments thereto. Furthermore,

all disbursements were upon specific order of the

beneficiary (347). All moneys disbursed 1)y Phno-

nix [764] Title and Trust Company were first re-

ceived by it from sources which are provided for

by the declaration of trust (348).

Further Cross-Examination.

ByMr. NEALON:
The disbursements for improvements exceeded the

amount stipulated in the declaration of trust (348).

Owens originally paid us $50,000. From this we paid

$20,000 to Mrs. Barringer. That left $30,000 for the

improvement fund. Within the next few days Din-

more and Mills paid to us $10,000, makino; the

improvement fund $40,000. On June 22, 1929, Owens,

Dinmore and Mills borrowed $19,000 from Phoenix

Savings Bank & Trust Company. To secure this

loan they assigned to the bank their rights under
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exempt by law, for the benefit of its creditors. It

prays that it be adjudged a bankrupt. Annexed to

said petition, and filed as a part thereof, are the

bankrupt's schedules, which are abstracted as

follows: [766]

Schedule A (1)—Claims which have priority:

''None".

Schedule A (2)—Creditors holding securities: ''A

promissory note executed by Thomas J. Tunney,

December 20', 1928, payable to Margaret B. Bar-

ringer in the principal sum of $85,000, with seven

percent interest from date of note, on which note

there is now due the principal sum of $70,388.60,

and interest in the amount of $3,782 to Septem-

ber 20, 1930. This note is secured by a mortgage on

all of lots located in Windsor Square, according to

the map thereof on file in the office of the County

Recorder of Maricopa County, subject to the terms

of a certain Declaration of Trust known as Trust

No. 418 in the office of the Phoenix Title & Trust

Company of Phoenix, Arizona ; the payment of this

note and mortgage has been assumed by peti-

tioner,—$74,170.60 ".

Schedule A (3)—Unsecured claims: Various

creditors mentioned in Trustee's Exhibit J are

listed, together with their respective claims, aggre-

gating $60,013.06.

Schedule A (4)—Liabilities on notes, etc.:

''None".

Schedule A (5)—Accommodation paper: "None".

Schedule B (1)—Real estate: Lots involved in

this proceeding are listed together with the follow-
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ing statement: ''The above real estate is subject to

the terms of Trust No. 418 in the office of the Phoe-

nix Title & Trust Company, and subject to the note

and mortgage set forth in A-2".

Schedule B (2)—Personal property: "None".

Schedule B (3)—Choses in action: "None". [767]

Schedule B (4)—Property in reversion, re-

mainder or expectancy: "See Schedule B-1".

Schedule B (5)—Property claimed as exempt:

"None".

Schedule B (6)—Books, papers, deeds, etc. re-

lating to bankrupt's business and estate: "All rec-

ords of property o\Mied by petitioner is in posses-

sion of Phoenix Title & Trust Co. of Phoenix, Ari-

zona its trust No. 418".

All of said schedules are executed by Windsor

Square Development, Inc., by L. D. Owens, Jr., its

treasurer.

Thereupon, there was received in evidence Trus-

tee's Exhibit C, which is in words and figures as

follows

:

"[Court and Cause.]

At Tucson, in said district, on the 28th day of

October, A. D., 1930, before the Honorable William

H. Sawtelle, Judge of said Court in Bankruptcy,

the petition of Windsor Square Development, Inc.,

a corporation, that it be adjudged a bankrupt,

within the true intent and meaning of the Acts of

Congress relating to bankruptcy, having been heard
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and duly considered, the said Windsor Square

Development, Inc., a corporation, is hereby declared

and adjudged a bankrupt accordingly.

IT IS THEREFORE ORDERED, That upon

the petition filed in this court by or against said

bankrupt on the 25th day of October, A. D. 1930,

said matter be referred to Hon. R. W. Smith, one

of the Referees in Bankruptcy of this Court, to

take such further proceedings therein as are re-

quired by said Acts; [768] and that the said bank-

rupt shall attend before said Referee on the 10th

day of November, 1930, at Phoenix and thenceforth

shall submit to such orders as may be made by said

Referee or by this Court relating to said bank-

ruptcy.

WITNESS the Honorable William H. Sawtelle,

Judge of the said Court, and the seal thereof, at

Tucson in said District, on the 28th day of October,

A. D. 1930.

[Seal] C. R. McFALL,
Clerk.

By Richard S. Griffiths,

Deputy Clerk."

Said exhibit is endorsed ''Filed Oct. 28, 1930, C.

R. McFall, C^erk United States District Court for

the District of Arizona, by Richard S. Griffith,

Deputy Clerk", and a duly certified copy thereof

was, on the 22nd day of November, 1930, recorded

in the office of the County Recorder of Maricopa

(^ounty, Arizona, in Book 42 of Miscellaneous

Records at pages 466-467, at the request of Thos.

W. Nealon.
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Thereupon, there was received in evidence Trus-

tee's Exhibit D, which is in words and figures as

follows

:

''[Court and Cause.]

CERTIFICATE ON ORDER APPROYINCt
TRUSTEE'S BOND.

I, R. W. Smith, Referee in Bankruptcj^, in charge

of the above entitled matter, do hereby certify that

the copy of [769] the Order Approving Trustee's

Bond in the said matter, hereto attached, is a true

and correct copy of said order made by me on the

15th day of November, 1930, and I further certify

that the same is in full force and effect, and that

George E. Lilley is the duly appointed, qualified and

acting Trustee in Bankruptcy in the above en-

titled matter.

Given under my hand as Referee in Bankruptcy,

this 15th day of November, 1930.

(Signed) R. W. SMITH,
Referee in Bankruptcy.

I, J. Lee Baker, Clerk of the United States Dis-

trict Court, for the District of Arizona, wherein the

above matter is pending, do hereby certify that R.

W. Smith is the duly qualified and acting Referee

in Bankruptcy for the district, including Maricopa

Coimty, Arizona, and that his signature attached to

the foregoing certificate is genuine.
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Given under my hand and seal of this Court, this

17th day of November, 1930.

(Signed) J. LEE BAKER,
[Seal] Clerk of the Court.

(Signed) By H. F. SCHLITTLER,
Deputy.

"[Court and Cause.]

ORDER APPROVING TRUSTEE'S BOND.

[770]

It appearing to the Court that George E. Lilley,

of Phoenix, County of Maricopa, State of Arizona,

and District of Arizona, has been duly elected Trus-

tee of the above named bankrupt, and given his bond

with the American Bonding Company as surety for

the faithful performance of his official duties in the

amount fixed by the Order of this court, to-wit, in

the sum of One Thousand Dollars ($1,000.00), it is

ORDERED that the said bond be and the same

is hereby approved.

Dated this 15th day of November, 1930.

(Signed) R. W. SMITH,
Referee in Bankruptcy."

Said exhibit was, on the 18th day of December,

1930, at the request of Thomas W. Nealon, recorded

in the office of the County Recorder of Maricopa

County, Arizona, in Book 43 of Miscellaneous

Records at pages 32 and 33.

Thereupon, there was received in evidence, as

Trustee's Exhibit A, a plat of Windsor Square,

which exhibit is in words and fig"ures as follows:

TRUSTEE'S EXHIBIT A. [771]
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''Mr. NEALON: Now, we offer in evidence the

claim of secured debts filed by Mrs. Barringer, num-

ber 19 of your Honor's record, witli the same pro-

viso, that we will substitute a certified copy thereof

in place of the original (357).

Mr. MACKAY: I have no objection, your Plonor.

I take exception to counsel's designation of the

character of* that instrument. Of course, it will

speak for itself (358)."

Thereupon, the instriunent referred to was re-

ceived in evidence as Trustee's Exhibit E.

TRUSTEE'S EXHIBIT E.

Said exhibit is in words and figures as follows

:

^' [Title and Cause.] In Bankruptcy

No. B-570 Phoenix

PROOF AND CLAIM OF LIEN.

At Phoenix, in said District of Arizona, on the

day of April, 1931, came Wm. H. MacKay
of Phoenix, Maricopa County, Arizona, and made
oath and says: That he is the authorized agent of

Margaret B. Barringer, an individual, residing at

Haverford, in the State of Pennsylvania ; that on or

about the 20th day of December, 1928, Thomas J.

Tunney, of Phoenix, Maricopa County, Arizona, for

value received, executed and delivered to said Mar-
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garet B. Barringer, his certain promissory note,

dated December 20th, 1928, payable in the principal

smn of Eighty-Five Thousand ($85,000.00) Dollars;

with interest thereon from date, at the rate of seven

per cent (7%) per [772] annum, payable quarterly,

together with interest on unpaid installments of

interest at the rate of ten per cent (10%) per an-

num and attorneys' fees, which said promissory note

is in words and figures as follows, to-wit : (here fol-

lows copy of note set out in Respondent Barringer 's

Exhibit No. 2).

That to secure payment of said promissory note,

interest and attorney's fees, Phoenix Title and

Trust Company, a corporation, for a good and suf-

ficient consideration, executed its Declaration of

Trust, dated January 9th, 1929, a copy of which

Declaration of Trust is hereunto annexed marked

'Exhibit A' and by reference made a part hereof,

and that thereafter, with the consent of said Mar-

garet B. Barringer and said Thomas J. Tunney,

said Phoenix Title and Trust C^ompany, executed

certain amendments to said Declaration of Trust,

copies of which [773] amendments are hereunto an-

nexed, marked 'Exhibit B' and 'Exhibit C, respect-

ively, the lands in said Declaration of Trust being

described as follows, to-wit:

Lots One (1) to Ten (10), inclusive, and

Lots Tweh^e (12). to Eighteen (18), inclusive,

COLTER TRACT, according to the plat of



vs. George E. Lilley, et al. 579

record in the office of the County Recorder of

Maricopa County, Arizona, in Book 6 of Maps,

page 35 thereof;

EXCEPT Tract thirty (30) feet East and

West by twenty-five (25) feet West and South

in the Southeast Corner of Lot Eighteen (18)

(referred to as Lot Seven (7) in deed) COL-

TER TRACT, as more fully described in that

certain deed to the S. R. Y. W. U. A., recorded

February 20, 1919, in Book 132 of Deeds, page

158, Records of Maricopa County, Arizona, and

EXCEPT rights of way for canals, laterals and

ditches.

Said property having been, pursuant to said Decla-

ration of Trust, subsequently platted and subdivided

as a subdivision under the name of ''WINDSOR
SQUARE", the plat whereof is recorded in the

office of the County Recorder of Maricopa County,

Arizona, in Book of Maps, at page

thereof.

That said Thomas J. Tunney has failed to pay

the installments of interest which, under the terms

of said note, fell due quarterly during that period

commencing March 20th, 1930, and ending Septem-

ber 20th, 1930, each inclusive, and that during the

period commencing July 15th, 1930, and ending

December 20th, 1930, said Margaret B. Barringer,

for the purpose of preserving her said security pur-

suant to the provisions in said Declaration of Trust

contained, advanced various sums of money, which,
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together with interest on the respective items

thereof from the date of their payment to Novem-

ber 5th, 1930, at the rate of eight per cent (8%) per

annum, amounted to One Thousand Nine Hundred

Sixty Two and 33/100 ($1,962.33) Dollars, all of

which advances and interest were on November 5th,

1930, and now are wholly unpaid. [771]

That on November 5th, 1930, said Margaret B.

Barringer, pursuant to the provisions in said Dec-

laration of Trust and amendments thereto, duly

declared the whole amount of said indebtedness,

interest and advances, immediately due and payable

and there was due on said 5th day of November,

1930, to her, the following sums to-wit:

Principal of note $69,924.70

Installment of interest due 3/20/30 1,266.66

Interest thereon at 10% to 11/5/30 79.13

Installment of interest due 6/20/30 1,252.86

Interest thereon at 10% to 11/5/30 49.97

Installment of interest due 9/20/30 1,229.84

Interest thereon at 10% to 11/5/30 15.36

Adv. with interest at 8% to 11/5/30 1,962.33

Per Ex. 'F'

Total $75,777.85

and said sums, together with interest thereon, at

the rate of ten per cent (10%) per annum from No-

vember 5th, 1930, are now due and payable accord-

ing to the terms of said promissory note, said Dec-

laration of Trust and the amendments thereto.
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That it is expressly provided in said promissory

note and/or said Declaration of Trust and amend-

ments thereto, said Margaret B. Barringer shall be

entitled to recover in the event of suit, five per

cent (5%) of the whole amount found due under

said note and Declaration of Trust as attorney's

fees, which said attorney's fee is, by the terms of

said instruments, a lien upon said premises; that

said Margaret B. Barringer employed an attorney

who took all steps necessary for filing an action

for the foreclosure of said mortgage in October,

1930, and that shortly thereafter said Windsor

Square Development, [775] Inc., having thereto-

fore acquired the beneficial interest of said Thomas

J. Tunney, under said Declaration of Trust, as

amended, filed its voluntary petition in bankruptcy,

making it inadvisable for said attorneys to prose-

cute said action of foreclosure; that said Margaret

B. Barringer thereafter employed attorneys for

the purpose of securing a speedy sale of said

premises by the trustee in said bankruptcy court,

and said attorneys have performed services of

great value, consuming a great part of said attor-

neys' time for the past six months, and said Mar-

garet B. Barringer has become indebted to said

attorneys for their services in a sum exceeding

five per cent (5%) of the whole amount due under

the terms of said promissory note and/or said Dec-

laration of Trust as amended.

That all of those lots in said subdivision known
and platted as 'Windsor Square' as hereinabove

mentioned, are described on that schedule of lots
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annexed hereto and marked ' Exhibit D ', have never

been released from said Margaret B. Barringer 's

lien and that there are contracts of sale deposited

with said Phoenix Title and Trust Company pur-

suant to the terms of said Declaration of Trust

and/or amendments thereto, for the sale and pur-

chase of those certain lots described in 'Exhibit E'

annexed hereto and made a part hereof, all of

which said contracts of sale and all of which said

lots (subject to the equity of the respective pur-

chasers thereof) are subject to the lien of said Mar-

garet B. Barringer, securing the indebtedness here-

inabove mentioned.

That the lien of said Margaret B. Barringer

upon the said premises described in 'Exhibit D'

and 'Exhibit E', respective^, and upon the con-

tracts of sale affecting lots described in said 'Ex-

hibit E', is prior and superior to any right, title

[776] and interest of said Windsor Square De-

velopment, Inc., the bankrupt corporation aforesaid

in, to and upon the said premises described in

'Exhibits D' and 'E' respectively, and the contracts

affecting lots described in said 'Exhibit E', and

that all the right, title and interest of said bankrupt

corporation in and to said property is subject, sub-

servient and inferior to said Margaret B. Barrin-

ger's lien as aforesaid; that said Margaret B. Bar-

ringer claims, and by the filing of this instrument,

intends to claim a first lien upon all of tlie premises

described in said 'Exhibit D' and 'Exhibit E\ re-

spectively, and upon the said contracts affecting lots
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described in said 'Exhibit E', and said Margaret B.

Barringer hereby petitions the court to order that

the said property and contracts which are subject

to lier lien as aforesaid, be sold for the purpose of

satisfying her said indebtedness, advances, interest,

attorneys' fees and costs, and for such other relief

as may be meet and proper; that no part of said

del:>t, advances, interest, costs or attorneys' fees

has been paid and that there are no offsets or coun-

terclaims to the same, and that Margaret B. Bar-

ringer has not, nor has any person by her order

or to her knowledge, or belief of said deponent for

her use, had or received any manner of security

for said indebtedness whatever, SAVE AND EX-
CEPT the lien arising by virtue of the Declaration

of Trust and amendments thereto hereinabove men-

tioned.

That this deposition is not made by the claimant

in person because claimant resides outside of the

State of Arizona, and deponent is better acquainted

than claimant with the matters and things herein

stated ; and that deponent is duly authorized by his

principal to make this deposition and that it is

within his knowledge that the debt hereinbefore

mentioned [777] was incurred and the said security

was given as and for the consideration, and said

creditor is constituted as hereinabove stated.

IX WITXESS WHEREOF, said agent of said

creditor has hereunto signed his name and affixed

his seal, when signing the deposition preceding,

the 24th day of April, 1931.

(Signed) WM. H. MACKAY

I
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Subscribed and sworn to before me this 24th day
of April, 1931. (Notary's signature and seal fol-

lows)."

Annexed to said Trustee's Exhibit E as exhibits

''A", ''B" and '^C" thereof are copies of Respond-

ent Barringer 's Exhibits 2, 4 and 5, respectively.

Annexed to said Trustee's Exhibit E are two lists

of lots in Windsor Square (marked Exhibits ''D"

and "E", respectively) which in the aggregate de-

scribe the identical lots described in the Order and
Decree Fixing and Marshalling Liens, etc., made by

the Referee on September 17, 1932.

Thereupon, an instrument marked Trustee's Ex-

hibit F was offered in evidence. It was stipulated

that the instrument referred to is a true copy of

an original instrument prepared by Mr. MacKay
and served by him on Mr. Nealon. It was further

stipulated that Mr. MacKay resisted the trustee's

first application for an order of sale upon the

grounds specified in the instrument referred to

(357-360).

WM. H. MACKAY
called as a witness on behalf of the Trustee testified

as follows:

At the hearing in this court last Spring upon a

petition for an order of sale of real estate, I had

in my possession the original instrument of which
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Trustee's Exhibit F is a copy. I handed Trustee's

coimsel a copy thereof either at the hearing or

sometime previous thereto (361). I intended to

[778] file the original but did not do so. I stated

the substance of this instrument by way of objec-

tions to the entry of an order of sale. My recollec-

tion is that the application for sale was denied at

that time and, probably for that reason, I did not

file the instrument referred to (362).

Thereupon, the instrument referred to was re-

ceived in evidence as

TRUSTEE'S EXHIBIT F

Said exhibit is in words and figures as follows,

to-wit

:

"[Title and Cause.]

In Bankruptcy—No. B-570—Phoenix

PETITION IN INTERVENTION
AND OBJECTION TO SALE

Comes now MARGARET B. BARRINGER, and

respectfully shows the Court as follows:

(1) That she is the owner of a lien securing at

least Eighty-five Thousand ($85,000.00) Dollars

upon those certain lots described in the bankrupt's

schedule of assets, reference being hereby made to

petitioner's proof and claim of lien heretofore filed

herein for a more certain description of the amount

of her lien and the security therefor;

(2) That it is petitioner's right to use the in-

debtedness secured by said lien in payment of the

purchase money, if the property shall be sold at a
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judicial sale, and that until the amount of her said

lien be judicially determined, the Honorable Ref-

eree is without authority to sell petitioner's security.

In re Saxton Furnace Company, 136 Fed.

697; [779]

In re Fayetteville Wagon-Wood & Lbr. Co.,

197 Fed. 180;

In re Franklin Brewing Company, 249 Fed.

333;

In re Feeny Tool Company, 300 Fed. 379.

(3) Your petitioner further objects to any sale

of her said security, pursuant to any order of sale

which does not expressly authorize petitioner to bid

thereat and in payment to apply the amount of her

claim against the purchase price.

In re Waterloo Organ Co., 118 Fed. 904;

In re Saxton Furnace Co., supra;

In re Fayetteville Wagon-Wood & Lbr. Co.,

supra.

WHEREFORE, petitioner prays:

(1) That no order and/or order of sale be made

until petitioner's lien be adjudicated;

(2) That petitioner's lien be adjudicated and

that the Trustee and all persons contesting the

validity or amount thereof be required to adjudi-

cate the validity and amount of petitioner's lien

before any action be taken by the Referee in the

premises.

ELLINWOOD & ROSS
W. H. MACKAY

Attorneys for Petitioner,

Margaret B. Barringer."
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Thereupon, there was received in evidence Trus-

tee's Exhibit G. Said exhibit is an order reading

in words and figures as follows: [780]

''[Court and Cause.]

ORDER AUTHORIZING SALE OF REAL ES-

TATE FREE AND CLEAR OF ENCUM-
BRANCES AND DIRECTING ALL LIENS
HELD BY ANY LIEN HOLDERS UPON
SAID PREMISES TO BE TRANSFERRED
TO THE PROCEEDS OF SAID SALE.

AT A REGULARLY CALLED MEETING of

the creditors in the above entitled estate, held this

18th day of June, 1931, of which meeting due no-

tice was given to all creditors of said estate, notify-

ing said creditors that at said meeting that they

should attend and consider the trustee's petition

to marshal liens and sell property, described in

said petition, free and clear of encumbrances, and

transact such other business as might properly come

before the meeting; and at said meeting the trus-

tee's petition to marshal liens and sell property free

and clear of encumbrances as hereinbefore men-

tioned having been duly presented to the court by

the trustee in person and by his attorney, Thomas
W. Nealon, and no objection being made by any

creditors present to the making of such order of

sale, or to the granting of trustee's petition to

marshal liens;

And it appearing to the Court after due consider-

ation of said trustee's petition and argument of
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Counsel thereon, that said petition should be granted

and all proven liens [781] marshalled j and that such

sale should be made free and clear of liens as afore-

said;

And it further appearing that the appraised value

of the lands described in the trustee's petition was

and is substantially in excess of any liens that

might be existing thereon; and the court having,

as prayed for in said petition, directed the making

of service by order to show cause upon each of the

parties named in the trustee's petition as claiming

any liens or interest in said premises, and having

issued an order to show cause directed to each of

said persons to appear and show on a date named

therein, what, if any, liens or claims the said alleged

lien holders or claimants might have upon said

premises, and having prescribed the form of service

thereon and fixed the date upon which the said

alleged lien holders should answer the trustee's

petition and set up whatever liens or claims they

might claim or hold, as September 2, 1931, and fix-

ing the date of the hearing thereon as October 15,

1931;

And it further appearing to the Court that the

appraised value of said property is $135,332.11 and

that it would be to the interest of said estate, and

protect as well the rights of any persons holding

valid and subsisting liens against said real estate,

that an upset price should be fixed in this order of

sale-
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And it further appearing that seventy-five percent

of the said appraised value would be a fair sum to

fix for an upset price in such sale;

And it further appearing that it would be for the

best interest of the estate and all parties in in-

terest that [782] said property should be sold at

private sale ; free and clear of all encumbrances, as

the same may be determined by this Court in their

validity and order of priority, and that this court

should make an order for the sale of said property

at private sale, free and clear of such liens, either

as a whole or in parcels, as shall seem to the best

interest of said estate, and that any liens against

said property which this court shall determine to

be valid liens against said property prior to the

time of said sale, and the date when said sale shall

have been made or confirmed by this Court, should

be transferred to the proceeds derived from the

sale of said property in the order of priority deter-

mined by this Court;

NOW, at this meeting at which no adverse in-

terest appears,

IT IS HEREBY ORDERED that said Trustee

shall sell all of the lands described in his petition

for sale, at private sale, free and clear of all encum-

brances, either as a whole, or in part, as shall seem

to the ])est interest of said estate, and an upset price

of seventy-five i^er cent of the appraised value of

said property is hereby fixed as the minimum at

which said real estate shall l)e sold ; and in the event

of a sale of same in separate parcels, the 75% of the
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appraised value as shown by the appraisement on

file in this Court is fixed as the minimum price for

the sale of any of said parcels ; and such sale or sales

are to be duly reported to this Court by the trustee

for confirmation or rejection.

IT IS FURTHER ORDERED that while the

trustee may receive bids for the property described

in the trustee's petition in accordance with this or-

der, and if such bid or bids shall equal or exceed

the upset price fixed herein, he shall [783] make re-

turn of sale thereof to this court, but there shall be

no confirmation of such sale or sales until there

shall have been a hearing upon the order to show

cause directed to such claimants issued out of this

court this day, unless same shall be consented to by

those persons claiming liens upon said premises, and

each of said claimants shall have an opportunity

of bidding for said lands as herein provided.

AND IT IS FURTHER ORDERED that the

petition of the trustee that the liens against said real

estate be determined and marshalled, be granted and

that the validity and priority be determined upon

the hearing fixed in the order to show cause issued

out of this court this day for that purpose ; that said

real estate is described as follows; all being situate

in the County of Maricopa, State of Arizona, to-wit

:

(here follows a list of the lots involved in this

proceeding).

IT IS FURTHER ORDERED that any person

or persons who shall be found to have a valid and
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subsisting lien upon said described lands at the

hearing herein, and this day provided for may bid

at said sale and apply such subsisting lien so found

to be valid on the purchase price of said lands the

same as if such liens were cash.

AND IT IS FURTHER ORDERED that any

liens or claims against said property which this

Court shall have determined to be valid liens against

same, shall be transferred to the proceeds derived

from the sale of said property in the order of pri-

ority determined by this Court, upon the hearing

for that purpose this day ordered by this Court and

after the service of order to show on the various

parties interested directing them to appear and as-

sert their claims as provided [784] in such orders

to show cause.

DONE IN OPEN COURT the day and date first

above mentioned.

(Signed) R. W. SMITH
Referee in Bankruptcy."

Said exhibit is endorsed ''Received copy of the

within Order Authorizing Sale, Free and Clear of

Encumbrances, etc., this 30th day of Jime, 1931.

(Signed) ELLINWOOD & ROSS
Attorneys for Margaret B. Barringer."

''Mr. NEALON: Now, we offer in evidence the

order appointing appraisers in this proceeding. I

will offer the order and the appraisal together, if

there is no objection.

Mr. MACKAY: And I will object to the ap-

praisal if it is for the purpose of showing value of
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any of the property involved in this proceeding,

for the reason that we have no opportunity to cross-

examine the persons who placed the value upon the

property thereunder.

The REFEREE: The objection is overruled.

Mr. MACKAY: An exception."

Thereupon, the instrument referred to was re-

ceived in evidence as Trustee's Exhibit H, which

exhibit is in words and figures as follows : [785]

"[Court and Cause.]

APPOINTMENT, OATH AND REPORT
OF APPRAISERS

IT IS ORDERED That WALTER MARTIN,
L. R. BAILEY and EBEN LANE, three disinter-

ested persons be, and they are hereby appointed,

appraisers to appraise the real and personal prop-

erty belonging to the estate of said bankrupt, set

out in the schedules now on file in this court, said

appraisement to be made as soon as may be possible

and the appraisers to be duly sworn

AND IT IS FURTHER ORDERED that said

appraisers shall render their appraisement on each

lot or parcel of real estate separately and not as a

whole.

WITNESS MY HAND, this 16th day of Decem-

ber, 1930.

(Signed) R. W. SMITH
Referee in Bankruptcy
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State of Arizona,

District of Arizona.—ss.

Personally appeared the within named Walter

Martin, L. R. Bailey and Eben Lane, and severally

made oath that they will fully and fairly appraise

the aforesaid real and personal property according

to their best skill and judgment.

(Signed) WALTER MARTIN
(Signed) L. R. BAILEY
(Signed) EBEN LANE

Subscribed and sworn to before me this 18th day

[786] of December, 1930.

(Signed) R. W. SMITH
Referee in Bankruptcy

We, the undersigned, having been notified that

we were appointed to estimate and appraise the

real and personal property aforesaid, have attended

to the duties assigned us, and after a strict exam-

ination and careful inquiry, we do estimate and ap-

praise the same as follows:

Dollars

The following lots in Windsor Square

:

Block 1:

Lot No. 3 $ 440.00

4 440.00

5 370.00

6 370.00

7 440.00

8 440.00
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9 440.00

10 750.00

11 1000.00

18 660.00

19 660.00

Block 2 :

Lots No. 3 640.00

4 900.00

5 600.00

6 800.00

8 660.00

10 660.00

11 480.00
•

12 660.00

13 480.00
.
^;-
'

15 480.00

16 660.00

17 480.00

18 660.00

19 480.00

20 715.00

m'. 21 560.00

22 660.00

[787]

Lots No. 23 $ 480.00

'^^ 27 480.00
^

"

29 480.00
1?

'

31 480.00

32 660.00

33 480.00

34 660.00
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36 . 725.00

38 700.00

41 552.00

42 902.00

Block 3:

Lot No. 2 725.00

3 800.00

4 800.00

6 770.00

7 750.00

8 770.00

9 775.00

10 770.00

11 775.00

12 770.00

13 800.00

14 770.00

15 737.00

16 770.00

17 737.00

18 800.00

19 737.00

20 800.00

23 737.00

25 737.00

26 770.00

27 737.00

28 770.00

29 800.00

30 770.00

32 770.00
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33 775.00

34 770.00

35 704.00

36 770.00

39 800.00

Block 4:

Lot No. 3 720.00

7 480.00

8 660.00

9 480.00

11 480.00

12 660.00

13 480.00

14 660.00

15 480.00
' *

16 660.00

17 480.00

19 480.00

[788]

Lot No. 20 $ 660.00

21 480.00

25 660.00

26 4,000.00

27 1,250.00

28 1,200.00

Block 5:

Lot No. 3 700.00

5 715.00

6 572.00

9 660.00

11 660.00
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13 660.00

15 660.00

16 660.00

17 660.00

19 600.00

22 1,350.00

23 1,100.00

Block 6:

Lot No. 1 800.00

3 660.00

5 700.00

7 660.00

8 660.00

9 660.00

10 660.00

Block 7:

Lot No. 2 800.00

3 725.00

4 800.00

5 800.00

6 775.00

7 770.00

9 770.00

10 825.00

11 770.00

12 825.00

13 770.00

14 770.00

19 800.00

21 800.00

27 770.00
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29 770.00

31 770.00

33 770.00

34 748.00

35 770.00

37 770.00

38 825.00

Block 8, continued:

Lot No. 1 900.00

[789]

Lot No. 2 $ 650.00

3 650.00

4 687.50

5 687.50

6 687.50

7 687.50

8 687.50

10 687.50

11 687.50

12 687.50

13 687.50

15 687.50

17 687.50

18 715.00

20 810.00

22 800.00

23 800.00

30 660.00

32 660.00

33 660.00

34 660.00

35 660.00
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Block 8, contd.

:

36 660.00

37 660.00

38 660.00

39 660.00

40 700.00

41 685.00

42 685.00

43 625.00

44 650.00

Block 9, continued :

Lot No. 1 3,000.00

3 750.00

4 750.00

5 750.00

6 750.00

7 750.00

8 750.00

10 475.00

11 475.00

12 465.00

13 450.00

14 880.00

15 693.00

16 572.00

17 572.00

18 594.00

19 600.00

20 600.00

21

Total

250.00

$129,213.50

[790]
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Also the following lots in Windsor Square

:

Dollars

li'^^i:

Block 2
;

Lot 25 $ 560.00

3; 21 760.00

3^ 31 790.00

4; 5 500.00

4; 10 660.00

6; 4 660.00

8; 25 700.00

8; 27 726.00

9; 24 750.00

9; 25 750.00

9; 27

1

750.00

^otal $7,606.00

[791]
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Deposit with Central Arizona Light & Power

Company, for extension service

Value $2727.42

[795]

Note:

The valuation of $3000.00 placed on Lot 1, Block

9, is fixed on a basis of present condition of lot on

which is located a well of the S. R. V. W. L^. Assn.

SUMMARY.

Total value lots $136,819.50

'' '' contracts 31,789.09

Deposit with Central Arizona Light

& Power Company, 2,727.42

Total Value, all property, $171,336.01

IN WITNESS WHEREOF we hereunto set our

hands, at Phoenix, this 10th day of January, 1931.

(Signed) Walter Martin

(Signed) L. R. Bailey

(Signed) Eben Lane."

Said exhibit is endorsed ''Filed January 12, 1931,

R. W. Smith, Referee."
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TOM HADDOCK
called as a witness for the Trustee in Bankruptcy

testified as follows:

I am an engineer and have been engaged in that

profession for 31 years. I have had some experience

in connection with the laying out of subdivisions

of real estate and the engineering features of im-

provements thereon. I am a member of the firm of

Holmquist and Haddock, and our partnership

staked [796] out the subdivision of Windsor Square

and subsequently had charge of the engineering

and supervision of the construction that was done

out there. We supervised the putting in of the

improvements. M.y recollection is that we started

in the early part of 1929 and continued something

short of a year.

"Mr. NEALON: Can you tell us what improve-

ments were put in that subdivision under the super-

vision of your partner and yourself? [797]

Mr. HACKAY: I object to that on the ground

that the question is irrelevant, immaterial, and

incompetent for any purpose whatever, and not

within the issues raised in this proceeding.

The REFEREE: The objection will be overruled.

Hr. HACKAY: An exception.

The WITNESS : Yes, sir.

Hr. NEALON: Please tell them to the court,

Hr. Haddox.

The WITNESS: Can I refer to notes of what
they were"?
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Mr. NEALON : Yes, for the purpose of refresh-

ing your memory you may.

The WITNESS : I could not possibly remember

it otherwise. Do you want all of the items ?

Mr. NEALON: Yes. I prefer the details, if

you please.

Mr. MACKAY: May the record show our objec-

tion to all questions touching upon the time of in-

stallation and the extent of the improvements in

Windsor Square, on the ground they are irrelevant,

incompetent and immaterial for any purpose, and

incompetent for the purpose of showing any title

in the bankrupt or its predecessors in interest.

The REFEREE : It may, and the ruling will be

that the objection will be overruled.

Mr. MACKAY : An exception.

The WITNESS: There was some original work

there clearing and leveling the land, ditching it and

so forth done by Mr. O. F. Fisher. That amounted

to $685.92. A well was sunk about 450 feet deep.

It cost $2,350. It was done by a [798] man hy the

name of Garrison. The water pipe line system was

put in by Mr. Fisher and cost $12,177.48.

Mr. MACKAY: May I interrupt just a minute?

When you say it was put in by Mr. Fisher, do you

mean that he was the contractor in charge of that or

the person who had it put in?

The WITNESS : It was all done under our di-

rection. We were getting a percentage for superin-

tending and engineering the construction features.
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These bills that I am giving you so far went through

our office and were approved by us before they were

paid or handled by the firm. I have three additional

bills—the actual bills did not go through our office,

but we got the items in order to compute our per-

centage upon which we submitted a bill to the firm.

Mr. MACKAY: Well, when you say Fisher did

a particular piece of work do you mean he was the

man who actually performed the w^ork rather than

the man who had his own property improved?

The WITNESS: Oh, yes, they were either

straight contract jobs or force account jobs. Some

were force account jobs, in which case we checked

his timekeeper's cost sheets and approved them and

they went into the firm.

Mr. MACKAY: Thank you.

Mr. NEALON : You may proceed, Mr. Maddox.

The WITNESS: Did I give you that order-

will you read the last of my statement there, please,

Mr. Reporter?

(Thereupon the last statement of the witness

was read aloud, as requested, as follows)

"The water pipeline system was put in by Mr.

Fisher and cost $12,177.48." [799]

The WITNESS : Sidewalks and curbs $19,246.68.

Electric light standards sixty-four ninety-eight.

Mr. NEALON : You mean $6,498 ?

The WITNESS: Yes, sir.

Mr. NEALON: Pardon me.

The WITNESS : Electric light wiring, $3,169.03.

The entrance posts for lights and so forth to those
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streets was $696. Installing of pump, tanks, motors,

and so forth, $2,692. Arizona Sand and Rock Com-

pany, for sand and rock for paving, $11,784.91

Force account on paving work to Fisher, $24,246.20.

Central Arizona Light and Power, $1,751.80. The

same firm $1,480. Those items total $86,728.02. To

which would be added our five per cent commission

of $4,336.40. We did some additional work on the

survey and laying out of the project, amoimtins; to

$1,328.26. The total items I am giving you here,

$92,392.68. All of those bills went through our office

except the Electric Light and Power Company, and

one for the electric light standards. But we also

looked after that work. It just happened the bills

didn't go through us so I had to find out what those

bills were from the people who did the work.

Mr. NEALON: Was the work done then?

The WITNESS: Oh, yes. The only thing, the

other items I am absolutely sure of, and these I got

from three parties who paid us our percentage of

supervision upon them. They went in and were

handled direct.

Mr. NEALON: Now, the figures you have given

do not include shrubbery and certain other im-

provements there, do they?

The WITNESS: I don't know what you mean

by "certain other" but they do not include shrub-

bery, trees, or anything like that. [800]

Mr. NEALON: Were there any other improve-

ments that you know of made there other than those

to which you have testified, Mr. Maddox ?
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Mr. MACKAY: I object to the question miless

it is made more specific as to when and by whom.

Mr. NEALON : I am just asking him if he knoAvs

now.

The WITNESS: I think that is all I know

anything about, unless they were made subse-

quently.

Mr. NEALON: Now, w^hat in your opinion was

the value of those improvements as compared w^ith

the cost thereof?

The WITNESS: I think their work was done

remarkably cheap. I think all of it was—I doubt

if even under the depression it could l)e contracted

for today any cheaper than it could have been or

than the force accoimt work was done for at that

time.

Mr. NEALON : With whom did you contract for

your services?

The WITNESS : With Owens and Dinmore.

Mr, NEALON: Who was in possession of the

contract at the time you made these improvements?

Mr. MACKAY: I object, your Honor, on the

ground that it is irrelevant, immaterial and incom-

petent, and that possession is no basis for proof of

title in the bankrupt or his predecessors.

The REFEREE: The objection will be overruled.

Mr. MACKAY: An exception.

The WITNESS: You mean physically, or

legally, judge?

Mr. NEALON : Physically.
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The WITNESS: We were dealing with Owens

and Binmore. They were apparently in cliars^e of

the work. They told [801] us to go ahead and lay

it out and see that the work was done. I presume

they were in possession of it. I don't know.

Mr. MACKAY: I move to strike out the answer

of the witness. The witness sa.ys that he presumes

but he does not know it.

The REFEREE: Yes, what is presumed may

he stricken.

Mr. NEALON: Well, as to the physical posses-

sion, who was in possession?

The WITNESS: The physical possession?

Mr. NEALON : Yes.

. The WITNESS: (There was no answer)

Mr. NEALON: I mean by that, Mr. Marldox,

who was in charge of the property directing

The WITNESS: (Interposing) Directing us?

Mr. NEALON: Yes.

The WITNESS: Owens and Dimnore.

Mr. NEALON : What individuals came out there

and gave any directions or requests or made any

changes in the work ?

The WITNESS: I think the only one would

have been Mr. Owens, for sure, and I doubt if

Dinmore ever made a suggestion. He came out there

sometimes but I don't recall any suggestions tliat

he made."

The WITNESS (Resimiing) : We received pay-

ments for our work from Owens and Dinmore. I

don't think I ever met Mrs. Barringer, but I have

been present at meetings at the Phoenix Title and
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Trust Company when Mr. Taylor of the Title Com-

pany and Mr. Gene Cunningham were present and

additional times when Mr. Dinmore was present.

These conferences took place at the time negotia-

tions were going on with Mr. Gene Cunningham in

regard to refinancing the Windsor Square property.

I was with [802] Mr. Taylor and Mr. Gene Cun-

ningham back and forth between their offices and

Mr. Beach a half dozen times and over a period of

maybe a couple of weeks. These conferences must

have been about May or June of 1930. I probably

could get the date from correspondence I have. I,

myself, had an account against the Owens-Din-

more people at that time, and the matter of that

particular indebtedness was brought up at every

conference. There was a discussion of the debts

that would have to be paid and taken over or taken

up if they were going to take over the property,

and there was an effort to see what bills could be

postponed at that time. The discussion arose over

the question of the minimum amount of cash neces-

sary to handle the proposition. At this time there

was approximately $1400 due to us. Mr. Owens
paid us one check of $250 along about that time;

a little before or a little after. If that amount had

been paid at the time of these conferences, the

amount due us would have been around $1400. If

not, it was more than that—that difference. To a

limited extent I am familiar with improvements
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put in various subdivisions, and I believe I am
competent to pass upon the value of paving and

sidewalks. As an engineer, I supervised the putting

in of the pavement and other improvements on

this property.

^'Mr. NEALON: What, in your opinion, was the

value added to the lots in Windsor Square by rea-

son of the improvements so put in? I mean the

average increase in the value per lot by reason of

the improvements.

Mr. MACKAY: I object to that on the grounds

that the question is irrelevant, incompetent, and

immaterial for any purpose whatsoever. It is out-

side of the issues involved in this proceeding. [803]

Mr. NEALON: If your Honor please, counsel

w^ent very urgently and strenuously into the mat-

ters of values out there to demonstrate this prop-

erty would not bring $50,000.

The REFEREE: Yes.

Mr. NEALON: Now, the testimony that I am
seeking to bring out from this witness is a recog-

nized criterion to be taken into consideration in es-

tablishing values of real estate.

The REFEREE: Yes. The objection is over-

ruled.

Mr. MACKAY: An exception.

The WITNESS: Why, the number of lots di-

vided into the amount expended would give the

amount per lot. Some lots are larger than others,

therefore, the value of the improvements greater;
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the water cost is fairly equally divided, the light-

ing, and so forth. I think if you would take your

$92,000 and divide it by the nimiber of lots you

would get an approximate figure.

Mr. NEALON: At the time of these conversa-

tions about the refinancing of the corporation w^ere

or were not OAvens-Dinmore able to meet their

obligations as they matured?

The WITNESS Resuming: During the time of

these conversations about refinancing, Owens and

Dinmore stated they were very hard up at the time

and were endeavoring to raise funds from other

sources to carry on the work. They met their

indebtedness to us as it came due by finally making

an arrangement by which they transferred the title

of a couple of lots to us in final payment."

Cross Examination by Mr. MacKay.
While the street improvements were being made

a few houses were erected and people were living

therein. Mr. Owens [804] had a house, as did Mr.

Dinmore. Construction of these two houses was

going on simultaneously with the street construc-

tion. Neither Mr. Owens nor Mr. Dinmore lived

on the tract (379).

Redirect Examination by Mr. Nealon.

A voluntarv crop of hay came up on the tract

in the Spring of 1929.

"Mr. NEALON: Who harvested the hay and
took possession of it?
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Mr. MACKAY: I object on the gromid it ap-

pears from the declaration of trust that has been

introduced in evidence herein that no one is en-

titled to possession of the premises referred to

except the Phoenix Title and Trust Company,

except for certain purposes, one of which is not to

occupy the land to harvest hay.

Mr. NEALON: The purpose, if your Honor

please, is to show the physical act of possession.

The REFEREE : Yes, I know the purpose of it.

Of course, while it is not clearly within the issues,

it is within the issues of this hearing as given

heretofore, so it will be permitted.

Mr. MACKAY: An exception." [805]

The WITNESS: Mr. Owens made an arrange-

ment with the man to cut the hay because it made

the property look like a farm instead of a sub-

division (380).

Re-cross Examination by Mr. MacKay.

Cutting the hay improved the appearance of the

lots (381).

W. M. SMITH

called as a witness on behalf of the Trustee testified

as follows:

I am Clerk of the Referee's court and held that

position on June 8, 1931 (381). One of my duties

is to send out notices of the meetings of creditors.
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The instrmnent handed to me by counsel is a copy

of a notice which I mailed to the creditors of tlie

bankrupt on June 18, 1931. On June 8, 1931, I

mailed a copy of said notice to Margaret B. Bar-

ringer, c/o Wm. H. MacKay, Attorney, Phoenix.

Said notice reads in words and figures as follows,

to-wit

:

''In the District Court of the United States, for

the District of Arizona. In the Matter of Windsor

Square Development, Inc., a corporation. Bank-

rupt. Notice in Bankruptcy, No. B-570-Phx.

To the Creditors of the Above Named Bankru])t:

Notice is hereby given that on the 18th dn\' of

June, 1931, at 2:00 in the afternoon, a meetino- of

the creditors of the above named bankrupt will be

held at my office No. 315 Ellis Buildinii', in the City

of Phoenix, Arizona, at which time the creditors

may attend, consider Trustee's petition to marshal/

liens and sell property free and clear of encum-

brances, and transact such other business as may
properly come before the [806] meeting. Phoenix,

Arizona, June 8th, 1931.

(Signed) R. W. SMITH, Referee in Bankrupty."

(383a)

"Mr. NEALON: Now, we offer in eivdence the

petition of appraisers for compensation.

Mr. MACKAY: I will object to it on the grounds

it is incompetent, irrelevant, and immaterial."
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Thereupon, the instrument referred to was re-

ceived in evidence as Trustee's Exhibit I, whicli

exhibit is in words and figures as follows, to-wit:

'

' ( Court and Cause.

)

PETITION OF APPRAISERS FOR
COMPENSATION.

To the HONORABLE R. W. SMITH, Referee

in Bankruptcy:

Your petitioners herein respectfully represent to

the court as follows:

That on the 16th day of December, 1930, they

Avere by order of this court appointed appraisers

to appraise the real and personal property belong-

ing- to the estate of said bankrupt, and that on the

18th day of December, 1930, they took their oath

as such appraisers and entered upon their duties.

Your petitioners show to the court that, as will

appear from the schedules of the bankrupt herein,

and the report of said appraisers duly made herein

on the 10th day of [807] January, 1931, a large part

of the property belonging to said bankrupt estate

consists of real estate, being the unsold portion of

a certain subdivision to the City of Phoenix, Ari-

zona, known as Windsor Square; that a number of

lots in said subdivision, as will appear from the

schedules of said bankrupt, had been sold under

conditional sales contract, and that a large portion

of said lots in said subdivision remained unsold;

that it was therefore necessary for your appraisers

in order to make such appraisement of the prop-
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erty as would assist in the administration of said

estate to make an appraisal and place the valuation

separately upon each and every of the lots in said

Windsor Square belonging to said bankrupt estate,

or in which said bankrupt estate had an equity.

That in pursuance of their duties as such apprais-

ers, and in order to property appraise said prop-

erty, it was necessary for your petitioners to devote

a considerable time to securing maps of said sub-

division, obtaining data from engineers and others

as to the cost, as w^ell as the value of paving and

other improvements heretofore placed on said sub-

division, and to expend a great deal of time in

working out a scientific system of appraisal of said

diiferent lots in said subdivision, based upon the

location, frontage, value of improvements already

placed on said lots, or contiguous thereto, and vari-

ous other considerations, such as possibility of utili-

zation of certain of said lots for business purposes

and of others for residence purposes.

That all of the above entailed much labor on the

part of your petitioners, and that in carrying out

such appraisal in accordance with the order and

directions of this court, they devoted to this work

approximately five days of actual time. [808]

That your petitioners believe that the sum of One
Hundred ($100.00) Dollars is a reasonable amount

of compensation for each of them for the work done

by them in pursuance of orders of this court, and

therefore respectfully petition this court that an

allowance of One Hundred ($100.00) Dollars be
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made to each of said appraisers as and for compen-

sation for their services in making and returning

said appraisement.

Dated at Phoenix, Arizona, this 12th day of

February, 1931.

(Signed) WALTER MARTIN
(Signed) EBEN E. LANE
(Signed) L. R. BAILEY

Petitioners.

L^nited States of America,

State of Arizona,

County of Maricopa—ss.

WALTER MARTIN, L. R. BAILEY and EBEN
LANE, the petitioners above named, being severally

duly sworn, each for himself, and not one for the

other, doth depose and say:

That he has read the above and foregoing peti-

tion, and that the matters therein stated are true

in substance and in fact.

(Signed) WALTER MARTIN
(Signed) EBEN E. LANE
(Signed) L. R. BAILEY

Subscribed and sworn to before me this 13th day

of February, 1931.

(Signed) Rossa Lenson

Notary Public

My commission expires Oct. 19, 1934.

(Seal)"

Said exhibit is endorsed ** Filed February 10,

1931, R. W. Smith, Referee." [809]
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Thereupon, Schedule A (3) of the bankrupt's

amended schedules was received in evidence (over

Respondent Barringer's objections as to compe-

tency, relevancy and materiality) as

TRUSTEE'S EXHIBIT J.

Said Schedule A (3) was filed December 15, 1930,

and verified by Len D. Owens, Jr., as treasurer, and

lists the claims of imsecured creditors in words

and figures as follows, to-wnt: [810]

^'Pratt-Oilbert Co. of Phoenix, Ariz. Open $ Cts.

account, for merchandise bought at

Phoenix, Ariz, in 1929. 2.30

Arizona Sand & Rock Co. of Phoenix,

Ariz, for graA^el hauled in the year 1929,

on open account. 10.00

Central Arizona Light & Power Co. of

Phoenix, Ariz, for labor furnished in the

year 1929, on open account. 18.65

B. J. Jarrett Hardware Co. of Phoenix,

Ariz, for hardware purchased on open

account in the year 1929. 1.22

Arizona Republican Engraving Co. of

Phoenix, Ariz, for advertising furnished

in the year 1929, on open account 34.79

Arizona Republican, of Phoenix, Arizona,

for advertising furnished in the year

1929 on open account. 900.57

Myers-Leiber Co. of Phoenix, Arizona, for

signs furnished in the year 1930 on open

account. 247.50
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Gazette Job Printing Co. of Phoenix, Ari-

zona, for printing in the year 1930 on

open account. 213.15

Schmidt & Hitchcock Inc. of Phoenix, Ari-

zona, for use of machinery and labor, in

the year 1959 on open account. 125.00

Dorris-Heyman Furniture Co. of Phoenix,

Arizona, for furniture, bought in the year

1929 on open account. 34.28

Warners Delivery Service, of Phoenix, Ari-

zona, for delivery service in the year

1929 on open account. 17.50

Norman Nursery, of Phoenix, Arizona, for

trees furnished on open account in the

year 1929. 345.57

Hammond McFarland Lumber Co. of Phoe-

nix, Arizona, for lumber furnished on

open account in the year 1929. 136.65

total $ 2087.18

continued on next page. [811]

Amended Schedule A (3) continued.

Gazette Publishing Company of Phoenix,

Ariz., Advertising, furnished in the year

1929, on open account. $ 491.60

Elliott & Snell, of Phoenix, Ariz., for legal

services, furnished in the year 1929, on

open account. 275.00

Kibbey, Bennett Gust & Smith of Phoenix,

Ariz, for legal services furnished in the

year 1930 on open accoimt. 250.00

Dwight B. Heard Investment Co. of Phoe-

nix, Ariz, management services, in the
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All the above claims listed in this schedule ^Yere

incurred for materials and services equal in value

to the amounts listed, at Phoenix, Arizona, and are

not evidenced by note, judgment or bond.

George Bennett, of Los Angeles, Calif., for

money borrowed about the month of Oc-

tober, 1929, and used in improvement

of Windsor Square $3000.00

J. P. Atkin, of Los Angeles, Calif., for

money borrowed about the month of Oc-

tober, 1929, and used in the development

and improvements on Windsor Square. 13500.00

F. M. Hill, of Los Angeles, Calif., for

money borrowed about the month of Octo-

ber, 1929, and used in the development

and improvements on Windsor Square. 19000.00

L. D. Owens Sr. of Aetna Springs, Calif.,

for money borroAved about the month of

October, 1929, and used in the develop-

ment of Windsor Square. 6500.00

Nancy Moale, of Petaluma, Calif., for

money borrowed about the month of Oc-

tober, 1929, and used in the development

of Windsor Square. 1350.00

Total. $47453.78"

[812]
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Thereupon, there was received in evidence as

TRUSTEE'S EXHIBIT K
schedule B (1) of bankrupt's amended schedule

filed December 15, 1930. It lists as the property

of the bankrupt one hundred and eighty-two lots

in Windsor Square, all involved in this proceeding,

together with twelve additional lots, all of an esti-

mated value of $270,000.

At the suggestion of the Referee, for the pur-

pose of saving time, it Avas stipulated by counsel

that exceptions to rulings of the Referee need not

be expressly saved and that whenever an objection

is overruled an exception is deemed saved in these

proceedings (390).

Threupon, there was received in evidence ((^ver

the objection of Respondent Barringer as to its

competency, relevancy and materiality) a schedule

of unsecured claims of creditors as Trustee's Ex-

hibit L.

TRUSTEE'S EXHIBIT L.

Said exhibit is original schedule A (3) filed by

the bankrupt and verified by Len D. Owens as

Treasurer. It lists the claims of twenty-five unse-

cured creditors aggregating $40,013.06 but erron-

eouslv totalled on the exhibit at $60,013.06.
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Thereupon, it was stipulated by counsel that tlie

allegations, contained in the answer filed by Salt

Eiver Yallev Water Users' Association, are true.

L. J. TAYLOR

recalled as a witness for the Trustee testified as

follows

:

Direct Examination by Mr. Xealon.

I have prepared a statement of the handling,

since [813] bankruptcy, of fimds by Phoenix Title

and Trust Company under the Declaration of Trust.

The witness produced the instrument referred to.

Thereupon, it was received in evidence as

TRUSTEE'S EXHIBIT M.

Said exhibit is in words and figures as follows,

to-wit

:
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'Balance on hand 10-28-30

Taylor.)

(Release 83.24

(Bank 2148.82

(Collection fees 9.00

2404.58—(Improvement Fund 43.90

(Special Fund 18.00

(Incomplete 88.96

(Miscellaneous 12.66

Receipts 10-28-30 to 12-1-31

(Commissions 468.51

(Release 1886.15

(Bank 5119.01

(Collection fees 135.42

9302.01—(Taxes 6.67

(Taxes 629.64

11706.59 (Improvement Fund 200.47

(Miscellaneous 856.14

Distribution 10-28-30-12-1-31 9350.32

2356.27

(Commissions

(Bank

(Taxes

(Bank Expense

(Collection fees

(Policy Charges

(Trust Service

(Miscellaneous

450.00

7032.11

647.99

115.00

133.58

42.00

110.00

819.64

9350.32

On hand 12-1-31

(Release 2034.64

(Bank 126.72

(Collection fees .28

2356.27—(Improvement Fund 188.63

(Special Fund 6.00

2356.27"

The WITNESS Resuming': I have also prepared

under my signature a statement showing what lots

in Windsor Square have been conveyed by Phoenix
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Title and Trust Cbinpany, Trustee, subsequent to

October 25, 1930. [814]

The witness produced the instrument referred to.

Thereupon, it was received in evidence as Trustee's

Exhibit N.

TRUSTEE'S EXHIBIT N.

Said exhibit is in words and figures as follows:

"I, L. J. TAYLOR, Trust Officer, of the Phoenix

Title and Trust Company, hereby certify that the

following statement shows all of the lots in WIND-
SOR SQUARE which have been conveyed ])y the

Phoenix Title and Trust Company, Trustee, sul;-

sequent to October 25, 1930, as follow^s:

Lot Block Grantee

W. R. Wells

19 Arthur E. Larsen

Date of Deed

December

4, 1930

Oct. 27, 1930

28 Myrtle Ada Thomas July 31, 1931

Remarks

This lot was subject

to the Barringer lien

and was deeded on

completion of pay-

ments.

This lot was subject

to the Barringer lien

and was deeded on

completion of pay-

ments.

This lot was included

in those assigned to

Phoenix Savings
Bank and Trust Com-
pany; deed made on

completion of pay-

payments.
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Lot Block Grantee Date of Deed

16 8 Marguerite Haustgen Nov. 9, 1931

31 8

15

Etta Beamer Oct. 4, 1931

Geo. E. Lilley, Trustee

in Bankruptcy of the

Estate of Windsor
Square Development

Inc., an Arizona cor-

poration July 28, 1931

14 1

40 2

1 3

38 3

10 5

14 8

21 8

9 9

Remarks

This lot was included

in those assigned to

Phoenix Savings
Bank; credit author-

ized by Bank and

deed made on com-

pletion of payments

less credit.

This lot was included

in those assigned to

Bank; deed made on

completion of pay-

ments.

[815]

These lots were

deeded on the joint

order of Phoenix

Savings Bank &
Trust Company and

the Trustee in Bank-

ruptcy, pursuant to

order of sale issued

out of bankruptcy

court.

Phoenix, Arizona, November 27, 1931.

(Signed) L. J. Taylor

Trust Officer."
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The WITNESS Resuming: I do not have in my
possession any written authority from Messrs.

Owens, Dinmore, Mills and their wives authorizing

Mr. Tunney to act as their agent in signing any

instruments concerning real estate. I have in my
custody a written instrument under which Owens-

Dinmore Company, executed by L. D. Owens, Jr.,

authorized the payment of $20.00 to Tunney for his

services for signing the note and Declaration of

Trust. Said instrument reads as follows, to-wit:

''To L. D. Owens, Junior, et al:

There is due to Owens-Dinmore Company a com-

mission of $2,625, from said commission you are

lierel)y authorized and instructed to deduct the

following amounts : $225, being one-half of the title

cost charge; $150 acceptance fee on trust; $2.55

recording fee on deed; $20 to Mr. Tunney for

services; $397.55 all told. The total amount to be

paid to Owens-Dinmore Company, therefore, is

$2,227.45.

Owens-Dinmore Company, by L. D. Owens, Jun-

ior."

Said instrument is dated January 12, 1929. I

also have in my custody lengthy written escrow

iustructions, dated December 21, 1928, signed by

Mrs. Barringer, Mr. Barringer, [816] E. J. Beunitt,

Owens-Dinmore Company and Thos. J. Tunney

(397). These instructions are addressed to Phoenix

Title and Trust Company. They were not signed
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by the wives of Owens, Dinmore or Mills (398).

I have no such instrument signed by the wives, but

I have written instructions from the wives signed

by all the other parties, that we may take the in-

structions of Mr. Owens without any Purtlier au-

thorization from anyone else being necessary.

Thereupon, the escrow instructions referred to

were offered in evidence. Objection was made by

Respondent Barringer to reception of the instru-

ment referred to. Thereupon, Mr. Nealon withdrew

the offer (399).

"Mr. MACKAY: I move that the testimony of

Mr. Taylor to the effect that he has in his possession

such an instrument which is not signed by the wives

of Owens, Dinmore, and Mills, be stricken.

The REFEREE : Well, it might affect some fther

instrument, from its nature. It may stand."

The WITNESS Resuming: There is annexed to

Respondent Barringer 's Exhibit No. 13 the printed

form of deed used by Phoenix Title and Trust

Company, as Trustee, in conveying lots in Windsor

Square.

It is stipulated by counsel that Trustee's Exhibit

A is a correct copy of the plat of Windsor Square

recorded in the office of the Comity Recorder of

Maricopa County, Arizona.

The WITNESS Resuming: Phoenix Title and

Trust Company handles many subdivisions in and

around Phoenix.
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"Mr. NEALON: And in many of these subdi-

visions you take a warranty deed direct to the

Phoenix Title and Trust Company [817] upon a

printed form the same as is shown in Respondent

Barringer's Exhibit No. 1 in evidence? (404)

Mr. MACKAY: I object to the question on the

ground it is immaterial what the Phoenix Title and

Trust Company does in their transactions not be-

fore the Court.

Mr. NEALON: The question is preliminary, if

your Honor please.

The REFEREE : Well, it may stand.

Mr. MACKAY: Exception.

The WITNESS : Yes, this is the form on which

we take titles to the Phoenix Title and Trust Com-

pany as Trustee.

Mr. NEALON : Many of those subdivisions have

no mortgage or incumbrance upon them at the time

you take title?

Mr. MACKAY: The same objection.

The REFEREE: The same ruling.

Mr. NEALON: Do they not?

Mr. MACKxiY: An exception.

The WITNESS: They have no mortgage, a good

many of them have not, but the vast majority of

them have.

Mr. NEALON: And in those it is your practice,

is it not, to incorporate into the deed itself the nota-

tion as to the mortgage?
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The WITNESS: No, not if it is to l)e handled

under a trust like this (405). I was in the employ

of Phoenix Title and Trust Company when the

trust on the Buroughs' Addition was taken. If

there was a mortgage on the property at the time

w^e took title, such mortgage would show as an ex-

ception to the title.

Mr. NEALON: If there was a recorded mortgage

as against any property (406) that you were han-

dling as a subdivision and you took the deed to it,

you would put such a recitation to the deed to you,

would you not?

Mr. MACKAY: I object to the question on the

ground that the practice of the Title Company in

respect to other subdivisions [818] and taking title

thereto is wholly immaterial.

The REFEREE: The objection is OA^erruled.

Mr. MACKAY: An exception.

The WITNESS: Why, if the mortgage was on

there at the time we took it, naturally.

Mr. NEALON: Mr. Taylor, do you know any-

thing about a suit, an attachment, against Windsor

Square having been filed while you were handling

this subdivision, the suit being filed against Owens

and Dinmore on March 8, 1930?

Mr. MACKAY: I object to the question on the

ground it is (407) incompetent, irrelevant, and im-

material. Counsel is apparently seeking to estab-

lish some kind of title in the persons mentioned in

his question by virtue of the fact that some creditor

I
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of theirs ran an attachment against them which, of

course, is no way of proving any title whatsoever.

Somebody might run an attachment against the

Arizona Biltmore Hotel in a suit against me but it

would be no evidence I was the owTier of the hotel

or had any interest in it.

The REFEREE: It may be answered.

The WITNESS: I remember that an attach-

ment was attempted. I do not remember the date

nor the names of the parties. I recollect some

such circumstances arising involving a man named

WilHams (408).

Mr. NEALON: Well, there was an attachment

levied upon the property, was there not?

Mr. MACKAY: I object, your Honor. That calls

for a conclusion. And I object to the witness stat-

ing what the effect of that proceeding was or what

the contents of the papers involved in it were, for

the reason that the record in the court before whom
the matter is pending is the best evidence, and until

there is an excuse for its non-production this evi-

dence is wholly improper. [819]

Mr. NEALON : I am not asking to prove the con-

tents of any instrument.

Mr. MACKAY: If the Court please, he did ask,

'Is it not a fact an attachment was levied'. You
knoAv as well as I do you cannot tell that fact until

you haA^e looked at the sheriff's return. Mr. Taylor

does not purport, so far at least, to have been pres-

ent when the writ of attachment was issued or when
it was recorded in the office of the recorder.
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Mr. NEALON: We are not seeking to prove

any of those things.

Mr. MACKAY: We object to him testifying con-

cerning the effect, as to what anybody did in re-

spect to it.

The REFEREE : As to the proof of the attach-

ment itself, the court record is the best evidence;

no question about that.

Mr. MACKAY: We also object to the witness

stating there was such a suit until it appears what

the grounds of his information and belief is, what

knowledge he has. Is it hearsay or what is it?

(409).

Mr. NEALON: I think, if your Honor please,

it is hardly necessary to use any argument to show

that the objection is frivolous.

The REFEREE : Well, as to that part of it, of

course, this witness would be able to state whether

or not he knew, without the other qualifications.

Mr. NEALON : It is a question of showing knowl-

edge of the record owner as to an attachment being

levied on the property, as to his knowledge of it.

The REFEREE: That may be answered.

Mr. MACKAY: Note our exception."

The WITNESS: I say I do recollect some at-

tempted attachment having been made (410). As
far as I know Phoenix Title and [820] Trust Com-
pany never took any action in court in regard to

any suits filed which might affect property in Wind-
sor Square. My recollection is that an attachment

was released very shortly after it was attempted to

be levied (413).
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FOREST WHITNEY
called as a witness on behalf of the Trustee in Bank-

ruptcy testified as follows:

Direct Examination by Mr. Nealon.

I am credit manager for the publishers of two

local newspapers known as The Republic and The

Gazette. As credit manager for the Republican I

had some dealings with Owens and Dinmore in

regard to advertising concerning Windsor Square.

I extended credit to them. Our claim is on file for

the balance. Our bills were paid by Owens and

Dinmore.

''Mr. NEALON: In dealing with them did you

deal with them as the (415) as the owners of

the property or not*?

Mr. MACKAY: I object, your Honor

The REFEREE : Let him finish the question.

Mr. NEALON: That is the end of the question,

if your Honor please.

The REFEREE : All right.

Mr. MACKAY: —on the groimd it is whollj^

immaterial what the Arizona Oazette or the Arizona

Republic thought as to the ownership of Windsor
Square. There are no allegations whatsoever in

the Trustee's petition that any estoppel arises; that

there is any waiver of a right under said declara-

tion of trust. We are going (416) into matters

which are wholly outside of the issues of the pro-

ceeding.

Mr. NEALON : I thing if your Honor please

[821]
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Mr. MACKAY: I further object to the question

as calling for a conclusion of the witness. What

does it mean? 'Did you believe they were the own-

ers?'

The REFEREE: Well, it is pretty hard to

rule

Mr. MACKAY: It calls for a mental process.

What is the basis of that mental process?

The REFEREE : It is pretty hard to rule upon

some of these matters, the scope that has been cov-

ered

Mr. MACKAY: The witness might have had a

dream the night before he dealt with Mr. Owens,

and he might have dreamed Mr. Owens was the

owner of Windsor Square and decided that he was.

The REFEREE : He may answer, subject to the

objection. Your objection appears.

Mr. MACKAY: An exception.

The WITNESS: We did.

Mr. MACKAY: I move to strike out the answer

as calling (417) for a conclusion of the witness,

and as an opinion.

The REFEREE: It may stand.

Mr. NEALON: Did you have any notice at the

time you were dealing with Owens and Dinmore that

Mrs. Margaret B. Barringer claimed any lien or

mortgage upon the premises?

The WITNESS : No, sir.

Mr. MACKAY: I object to the question as being

incompetent, irrelevant, and immaterial for any

purpose whatever.
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The REFEREE: It has already been answered.

Mr. MACKAY : Well, I assume I have an oppor-

tunity to make an objection at the conclusion of

counsel's questions, and that it is not incumbent

upon me to interrupt him in the middle of it.

The REFEREE: That is true, but you have a

right to have the witness instructed not to answer

until you have time to make [822] an objection. If

the answer is made it is proper to move to strike

the answer.

Mr. MACKAY: I move to strike out the answer

of the witness on the ground that the question is

calling for a conclusion of the witness.

The REFEREE: It may stand. The motion is

denied.

Mr. MACKAY: An exception (418)."

Cross Examination by Mr. Mackay.

Mr. MACKAY: Now, Mr. Whitney, what in-

quiry did you make into the ownership of Windsor

Square at the time that you concluded that Mr.

Owens and his associates were the owners of that?

The WITNESS : Only through our past dealings

with Owens and Dinmore with reference to the

property, and the advertising and the property."

The WITNESS: I considered Mr. Owens and

his associates to be subdividers of the property.

My assumption was not based on any examination

of the records of the office of the County Recorder.

It was not based on any representation made by

Mrs. Barringer nor any person purporting to act
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for her. I did not even know of her existence (419).

I made no check of the record title. I did not know
that until January, 1928, record title stood in her

name. We did not know there was a conveyance

from her to Phoenix Title and Trust Company as

Trustee conveying what is now Windsor Square.

Cross Examination by Mr. Gust.

Without referring to the advertisements them-

selves I could not say whether they contained the

statement that title was held by Phoenix Title and

Trust Company, as Trustee, and that deeds would

be issued to it, and that moneys from sales must

be paid to it. I have driven through the tract but

do not recall a large sign on the tract which stated

that titles were [823] furnished by Phoenix Title

and Trust Company, as Trustee.

HENRY F. LEIBER

called as a witness on behalf of the Trustee in

Bankruptcy testified as follows:

Direct Examination by Mr. Nealon.

I have resided in Maricopa County for twenty-

three years. My business is that of painting out-

door advertising signs (421). My firm name is

Myers-Leiber Company. We have filed a claim

against the bankrupt named in these proceedings

for sign work and advertising. The work was done

at Windsor Square. In putting up the sign work

and advertising I dealt with Owens-Dinmore.
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''Mr. NEALON: Did you deal with them in the

capacity of agents or as the owners?

The WITNESS: As far as I know, the owners.

Mr. MACKAY: We object to that, your Honor,

on the ground it is calling for a conclusion of the

witness, and wholly irrelevant, incompetent, and im-

material for any purpose whatever.

The REFEREE : The answer is in. It may stand.

Mr. MACKAY: An exception. I also move to

strike out the answer of the witness for the same

reasons, and ask the Court to please instruct the

witnesses to give counsel sufficient time to interpose

objections at the conclusion of examining counsel's

question.

The REFEREE : Yes. Give time after each ques-

tion to the opposing counsel for the purpose of ob-

jecting. The motion is denied.

Mr. MACKAY: An exception (422).

Mr. NEALON : Did you have any talk with Mr.

Owens in regard to that property prior to the time

that 3^ou extended credit thereon? [824]

Mr. MACKAY: I object to that on the ground

it is wholly incompetent, irrelevant, and immaterial.

Now, in clarifying that objection I would like to

state to the Court that there has been no showing

whatever that any of these alleged representations

of ownersip on the part of Owens, Dinmore, and so

forth, were ever concurred in by Mrs. Barringer or

that she had any knowledge of them. The mere
fact that a man goes around saying he is the owner
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of property certainly will not preclude the real

owner, or the real lienor, of his rights.

The REFEREE : Well, it may be answered sub-

ject to the objection.

The WITNESS: I had a conversation with Mr.

Owens in regard to the property in Windsor Square

before extending credit.

Mr. NEALON: What, if any, representations

were made to you in regard to the ownership of tlie

property? (423).

Mr. MACKAY: I object to that on the ground

any such representations are wholly incompetent,

irrelevant, and immaterial, if the Court please. If

the Court please, I would like the record to show

our objection to the introduction of any testimony

tending to establish representations made by the

beneficiary under the declaration of trust as to his

ownership, for the reason that they are wholly iu-

competent, irrelevant, and immaterial; and for tlie

further reason that there is no estoppel pleaded in

the pleadings in this (424) proceeding before tliis

Court.

The REFEREE: Well, the objection is in the

record. You may proceed.

Mr. MACKAY: An exception."

The WITNESS: Mr. Owens told me that he

owned it (425). At the time of making this repre-

sentation he was in my office. To my knowledge

improvement work was being carried on in Windsor

Square at the time we extended credit to Owens
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and Dinmore. Mr. [825] Owens was in charge of

these improvements.

*'Mr. NEALON: Did you have any information

that Mrs. Barringer was claiming a lien or mort-

gage upon the premises at the time that you (ex-

tended credit to Owens and Dinmore on Windsor

Square ?

Mr. MACKAY: I object to the question as being

irrelevant, immaterial, and incompetent for any

purpose.

The EEFEREE: Overruled.

Mr. MACKAY: An exception.

The WITNESS: I did not (426)."

The WITNESS: We were paid by Mr. Owons

and Mr. Dimnore for some of the work we did on

Windsor Square. Payment was made in checlvs

furnished by each of them.

Cross Examination by Mr. Gust.

I did not ask Mr. Owens whether the property

was clear of liens. Mr. Owens told me that he had

bought Windsor Square and was contemplating the

purchase of ten additional acres on the corner. That

was all he said about the nature of his ownership.

He did not tell me that he had paid for the land in

full.

''Mr. GUST: He told you he had paid something

upon it?

The WITNESS: I think that the money was

paid into the Phoenix Title and Trust Company.

I went to the Phoenix Title & Trust Company (427)

about—well, I think it was when that bulletin con-
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tract was signed up, as to the money matter of it,

and I think I talked to Mr.—a short, heavy-set

fellow; I think he has charge of the title depart-

ment or something with the Phoenix Title and Trust

Company.

Mr. GUST: Who do you mean? Mr. Taylor?

The WITNESS: No, not Mr. Taylor. Mr. Taylor

was here in the room today. I know him. I don't

remember what the fellow's name was. I could tell

you if I heard it. [826]

Mr. GUST: He told you they had a trust on it

there ?

The WITNESS: That they what?

Mr. NEALON : They had a trust on this property.

The WITNESS: No, he didn't tell me that. He
told me I didn't have to worry; they would abso-

lutely pay their bills, and they would see that the

bills would be paid.

Mr. NEALON: That who would pay the bills?

The WITNESS : Owens-Dinmore. We done five

hundred dollars' of work at one time. That is the

time I went over there to find out about it."

The WITNESS : If I am not mistaken, his name
was Barkley. He said we did not have to worry

about it, that the monej^ would be paid. He did

not expressly say that Phoenix Title and Trust

Compan}^ (428) would pay the bill but he left me
under the impression that, if Owens-Dinmore did

not pay it, Phoenix Title and Trust Company would

do so. I know Mr. Barkley very well and do not

think he would have mis-advised me. The signs
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wliicli I painted did not disclose the fact that Phoe-

nix Title and Trust Company was Trustee for the

property. I have a copy of some of them. It says,

''Title is guaranteed by Phoenix Title and Trust

Company." Owens-Dinmore had a general broker-

age or real estate office. I painted for them many
signs placed on other property which was for rent,

for lease or for sale. They paid for it, too. Mr.

Barkley was the only man I talked to at the office

of Phoenix Title and Trust Company. I saw him

because I knew^ him very well. I had no reason to

see Mr. Nealon, whose name was not on the bulletin

board.

''Mr. GUST: Was not your purpose in going

there to find out what the nature of Mr. Owens'

claim to that property was?

The WITNESS : No, the reason I went there was

because it was a twelve hundred dollar order of

signs and it was lots of signs. [827] Correct, yes,

that is why I went there.

Mr. GUST: Yes. But wasn't it your purpose to

find out what the nature of his ownership was?

The WITNESS: No, I wanted more specific to

get an understanding or what the line-up was, yes.

Mr. G^ST: That is what you went there forf

The WITNESS: Yes, sir.

Mr. GUST: And did you get it?

The WITNESS: I think I did (430)."

Cross Examination by Mr. Mackay.

"Mr. MACKAY: Would you state that you have

a positive recollection Mr. Lieber, that you painted
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signs for Mr. Owens and his associates which de-

scribed them as the owners of Windsor Square?

The WITNESS: If I may make an explanation,

I will say exactly what my recollection is.

Mr. MACKAY: Well, I ask you first, have you

a clear recollection of it?

The WITNESS : I couldn't swear to it, nor, sir.''

Redirect Examination by Mr. Nealon.

The four sheets handed me by counsel are copies

of sign work. They were designed for Windsor

Square,—Owens-Dinmore. These instrimients were

made out by Mr. Owens (435), who left them with

us when he gave orders for the work. The work

was done in accordance with these four sheets.

Thereupon, the instruments referred to were re-

ceived in evidence (over the objection of Respond-

ent Barringer as incompetent, irrelevant and imma-

terial) as

TRUSTEE'S EXHIBIT 0.

Said exhibit is in words and figures as follows,

to-wit: [828]
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MYERS-LEIBER ADVERTISING SERVICE
WORKMAN'S COPY

(First Sheet)

ORDER NAME AND ADDRESS DESCRIPTION

No. 1370

Owens Dinmore

—

4/1250

DATE 1-15-1930

312.50

COPY

$437.50 Cash

$ 35.00 Monthly

Including Interest

4/1750

$312.50 Cash

$ 25.00 Monthly

Including Int.

437.50

REMARKS

PRICE DEPOSIT

ORDER TAKEN BY AUTHORIZED BY

[829]

i
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MYERS-LEIBER ADVERTISING SERVICE
WORKMAN'S COPY

(Second Sheet)

ORDER NAME AND ADDRESS DESCRIPTION

No. 1573 Owen Dinmore

DATE

COPY

REMARKS

MAPS

$45.00

PRICE DEPOSIT

ORDER TAKEN BY AUTHORIZED BY

[830]
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MYERS-LEIBER ADVERTISING SERVICE
WORKMAN'S COPY

(Third Sheet)

ORDER NAME AND ADDRESS DESCRIPTION

No. 1400 Owens-Dinmore Co.

DATE

—Central and Camelback

—

1-24-1930 Shrine

Auditorium

COPY

WINDSOR SQUARE
SALESROOM

OWENS-DINMORE

REMARKS

PRICE DEPOSIT

ORDER TAKEN BY AUTHORIZED BY 2.50

[831]
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The WITNESS Resuming: These signs were of

various sizes. When completed they were placed on

Windsor Square by myself (436).

Re-cross Examination by Mr. Mackay.

The date appearing in the righthand corner imder

the order number represented the date on which the

order was placed. I certainly assumed from my
dealings with Mr. Owens that Owens-Dinmore Com-

pany Avere the owners of Windsor Square. I did not

believe that Owens-Dinmore w^as a corporation from

the fact that whenever we paint signs if the c6m-

pany is incorporated, it always states so. Owens-

Dinmore didn't state '^ Owens-Dinmore, Incorpor-

ated." It stated, ''Owens-Dinmore" only. We
rendered our statements for the work that was done

to Owens-Dinmore. We didn't send bills to Mr.

Mills, and did not think he was one of the owners

of Windsor Square. The Owens-Dinmore appear-

ing on this exhibit was written by someone in the

office that received the order originally. In render-

ing our statements, we charged this work to Owens-

Dinmore, or Windsor Square. I think that Windsor

Square was charged up, if I may make an explana-

tion, as Owens-Dinmore, Windsor Square and the

others were charged up as Owens-Dinmore—that is,

any other stuff they had done.
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W. H. NOR^IAN, JR.

called as a witness for the Trustee in Bankruptcy

testified as follows:

I am one of the owners of the Norman Nursery

which has filed a creditor's claim against the bank-

rupt for labor and plants furnished on the streets

and around two houses built by Owens (443) and

Dinmore in Windsor Square. We received instruc-

tions for our work from Mr. Owens who gave them

to us in our office and also at the subdivision. At

another time I went to the Coast, met Mr. Owens

there, and we bought the stock for Windsor Square.

Mr. Owens was on the tract at the time we were

doing our work out there. He was over-seeing

things and also was building a house, and was over-

seeing that. Our work was done after the paving

was finished. [833]

*'Mr. NEALON: Did you have any knowledge or

information in regard to there being a claim of lien

by Mrs. Margaret B. Barringer (444) against the

Windsor Square property when you put these

trees

Mr. MACKAY: We object upon the ground that

it is irrelevant, immaterial, and incompetent for

the witness to answer that question.

The REFEREE: As to whether or not he had

knowledge he may answer.

Mr. MACKAY: Exception.

The WITNESS: No, sir, I had no knowledge of

it until after this claim in bankruptcy was filed, and

then Mr. Owens told me that it was on file."
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The WITNESS: I had no previous dealings with

Mr. Owens except with reference to landscaping the

houses, for which work Mr. Owens paid us. The

A^alue of improvements placed by us on Windsor

Square was about $1500 (445). Mr. Owens paid part

of our bill. We have filed a claim for the balance.

Cross Examination by Mr. Mackay.

The only inquiry concerning outstanding liens

which our firm made was rather indirect. While

I w^as in the office of the engineer who drew the

plans I inquired concerning Mr. Owens' credit. I

was told that he was paying practically everything.

It was apparent that he was putting in a lot of

money there, but I really did not make any direct

inquiry. That was the extent of my inquiry. That

and talk that I heard. We furnished some of these

plants on the grounds of two houses that Mr. Owens

was building. Neither Father nor I made any ex-

amination of the records in the office of the county

recorder to ascertain whether or not there were any

liens against this property. We rendered [834]

our statements to Mr. Owens in the form of Owens

and Dinmore. The heading of the statement was

Owens and Dinmore, but Dinmore was never

around. The statements always went to Mr. Owens.

We carried our accounts under the heading of

Owens and Dinmore, and extended our credit to

them. The improvements that we referred to were

all in the nature of shrubs and trees, but the bill

was mostly for labor for putting them in. Most of
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the labor was put in on the trees around the streets

and on the tract generally. The bill for putting

trees and shrubs around the houses has been paid.

The amount owing is entirely for those around the

streets.

D. R. WHITNEY
called as a witness on behalf of the Trustee in Bank-

ruptcy testified as follows:

I am Secretary and Treasvirer of Schmidt-Hitch-

cock Contractors (448). I have been with that firm

for three years. It has filed its claim in bankruptcy

for materials ordered by Mr. Ow^ns. He gave us

the orders in our office. I have never been on Wind-

sor Square.

''Mr. NEALON: At the time that you furnished

the materials had you any information or knowledge

as to a claim of Margaret B. Barringer of a lien or

mortgage upon the Windsor Square property?

The WITNESS: No, sir.

Mr. MACKAY: Just a minute before you an-

swer, I wish to object to that on the ground that it

is incompetent, irrelevant, and immaterial.

The REFEREE: It may be answered.

The WITNESS: No, sir.

Mr. MACKAY: Exception (449)." [835]

The WITNESS: We were not paid for the ma-

terials which were furnished. The materials were

for grading and levelling Colter Street.
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Cross Examination by Mr. Mackay.

We made no inquiry to ascertain whether there

were any liens on the property known as Windsor

Square.

Thereupon, there was received in evidence (over

the objection of Respondent Barringer on the

ground that the same is incompetent, irrelevant

and immaterial) as

TRUSTEE'S EXHIBIT P

an order signed by the Referee in Bankruptcy un-

der date of May 6, 1931, confirming the sale by the

Trustee in Bankruptcy to W. D. Greer of the fol-

lowing described lots in Windsor Square (not in-

volved in this controversy), at the respective prices

set opposite the description thereof, as follows:

Lot 38 Block 3 $877.50

1 3 877.50

40 2 877.50

10 5 607.50

30 7 700.00

14 1 405.00

15 1 405.00

14 8 700.00

$5,450.00
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Thereupon, there was received in evidence (over

the objection of Respondent Barringer on the

ground that the same is incompetent, irrelevant and

immaterial) as

TRUSTEE'S EXHIBIT Q

an order signed by the Referee in Bankruptcy un-

der date of June 18, 1931, confirming the sale by

the Trustee in Bankru.ptcy to W. D. Greer of the

following described lots in Windsor Square [836]

(not involved in this controversy), at the respective

prices set opposite the description thereof as fol-

lows:

Lot 21 Block 8 $875.00

9 9 360.00

20 5 585.00

$1,820.00

GEORGE E. LILLEY

called as a witness for the Trustee in Bankruptcy

testified as follows:

"Mr. NEALON: Mr. Lilley, I show you exhibit

^A' attached to the first account and report of Trus-

tee, showing certain expenditures. Will you state

just what those expenditures are and the purpose

for which they were made?"

Which question was objected to by Respondent

Barringer, the objection overruled and an exception

saved.
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The WITNESS : The item of $465 was advanced

to the Central Arizona Light and Power Company
for line extension, and a deposit of $150 as a guar-

antee on the power consumption account. The

other expenditures shown on this report are $21 for

labor on the tract. The power extension is money
advanced under an agreement with the power com-

pany which has to be returned, an accounting being

made annually by the power company, the amount

returned being based upon the power consumption

in the tract—that is, by houses or other connections

onto the line so extended. It w^as for extensions of

the power line as it existed at the time that I took

the premises over in order to furnish power to con-

sumers who were beyond the reach of that line.

These consumers had been purchasers of lots in the

Windsor Square Tract, or were tenants.

"Mr. NEALON: I show you, Mr. Lilley, a sup-

plemental report to first account and report of

trustee, dated April 22, 1931, and I call your atten-

tion to the items shown therein and ask you if [837]

you made the expenditures named therein."

To which question Respondent Barringer ob-

jected, which objection was overruled, and an ex-

ception saved.

"Mr. NEALON: Will you read those into the

record item by item, so that Mr. MacKay can object

if he wants to?"

To which Mr. MacKay objected, which objection

was overruled and an exception saved.
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''Mr. NEALON: Limit your answer, Mr. Lilley,

to the items for expenditures on the projoerty."

The WITNESS: March the 11th, 1931, to Wil-

liam H. Schrader, $70 for salary as caretaker.

April 6, 1931, the same party, $115.10. April the

6th, Henry Brown, $3.50 labor. April 6, Central

Arizona Light and Power Company, power account,

$95. April 6, the Arizona Welding Works, repair

water pipe line, $48.75. April the 6th, Liefgreen

Seed Company for supplies, $1.50. The last item

I mentioned of payments to the Central Arizona

Light and Power Company w^as for power account

for pumping water to supply water to the residences

in the tract, and for the watering of trees and

shrubs in the parkways in Windsor Square. The

three items of $100 each were fees paid to the ap-

praisers appointed by this court.

"Mr. MACKAY: I move to strike the answer

on the ground that it is wholly irrelevant, imma-

terial, and incompetent. I don't believe the expenses

of administration have any bearing on whether or

not Mrs. Barringer has a lien.

The REFEREE: I was just wondering about

that, as to the expenses of administration.

Mr. NEALON : If your Honor please, the Bank-

ruptcy Act prescribes the order in which the pay-

ments shall be male, and I take it that in preparing

your order in this case you will take care of the

various expenses of the administration in the order

prescribed in [838] the Act. This is a part of the
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necessary expenses covering the administration of

the property itself."

Whereupon, the motion of Respondent Barringer

to strike was denied, and an exception taken.

The WITNESS Resuming: E. E. Lane, to whom
$100 was paid is president of the Lane-Smith In-

vestment Company, a firm in the real estate business

in Phoenix. L. R. Bailey is with the firm of Bailey

and Upshaw, subdividers and real estate operators.

Walter Martin is with the Greene and Griffen real

estate company and the Homebuilders. I believe he

is the principal stockholder in both these companies,

as well as secretary and manager.

''Mr. NEALON: Mr. Lilley, I show you your

second account and report as Trustee, dated June

18th, 1931. I will ask you in regard to an item

shown in said report of $92.17, dated May 5, 1931,

purported to be made to William Schraeder, salary

as caretaker, if that amoimt was actually paid to

Mr. Schraeder.

The WITNESS : Yes.

Mr. MACKAY: I object to that and all further

questions which are asked for the purpose of show-

ing that the Trustee has made any expenditures

whatever for any purpose in connection with the

care or custody of Windsor Square or the property

described in the Trustee's petition; on the further

ground that it is irrelevant, immaterial, and incom-

petent for any purpose, and has no bearing at all on

the priority of Mrs. Barringer 's lien.

The REFEREE: Objection overruled.

Mr. :MACKAY: An exception."
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The WITNESS Resuming: Mr. Schraeder was in

my employ as Trustee in Bankruptcy of the Wind-

sor Square property. Referring to the item dated

May 5, 1931, of $69.70 to the Central Arizona Light

and Power Company for operating pump, that ex-

I^enditure [839] was actually made, and it was for

operating the pump upon Windsor Square for the

purpose of furnishing water to the people living in

that square, and watering the tract itself. Referring

to item dated May 5, 1931, for $4.50 for repair of

pipe I will state that was for repairing the water

system in Windsor Square. The item of June 5,

1931, for $71.41 was for power for operating the

pump in connection with the water system in Wind-

sor Square. The item of June 5, 1931, to the Ari-

zona Welding Works for $3 was for repairing pipe,

a part of the water system in Windsor Square. The

item of June 5, 1931, for $95.71 to William Schrae-

der, was for salary as caretaker for labor done at

Windsor Square. The item dated July 6, 1931, of

$93.05 to the Central Arizona Light and Power

Company, shown in the second report and account

of Trustee, filed October 24, 1931, was for power

used for pumping water in Windsor Square. The

item of $94.71 to Wilham Schraeder, July 6, 1931,

was for money actually paid to Mr. Schraeder as

caretaker for his work on Windsor Square. The

item dated August 4th to Central Arizona Light and

Power Company for power, $92.80, was money ac-

tually expended for pumping water in Windsor

Square. The item of August 4th of $174.70 to Wil-
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liam Schraeder was for labor in Windsor Square;

that was labor and material—materials purchased

by the caretaker. The material was a hundred feet

of hose that was used for irrigating trees. $85 was

for hose and $6.70 was miscellaneous expense. The

item of September 10, 1931, for $101.89 to William

H. Schraeder was for money actually expended in

Windsor Square for salary and supplies. There

have been no other expenses and disbursements as

trustee since I filed that last report.

''Mr. MACKAY: I want to move to strike all of

the testimony of the witness up to this point in the

examination, on the grounds which were stated in

various objections made to his testimony, [840] all

of which relates to disbursements and expenditures

by the Trustee; and for the further reason that

under the declaration of trust w^hich has been intro-

duced as Respondent Barringer's exhibit number 2,

it is expressly agreed by the Trustee in Bank-

ruptcy's predecessor in interest that he will save

Mrs. Barringer free and harmless from any charges

for the upkeep, improvement, and maintenance of

the property.

The REFEREE : Motion denied.

Mr. MACKAY: Exception."

The WITNESS Resuming: Referring to Trus-

tee's Exhibit "A" in evidence, being a lithographed

map, I am familiar with the property shown on that

map and know the location of Colter Street with

reference to the lines of the property in Windsor
Square, as represented on the map. Colter Street
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is the North boundary. Seventh Street is the east

boundary of the tract. Camelback Road is the south

boundary for about three-quarters of the way and

Windsor Boulevard for about a quarter of the dis-

tance. Tliose are as shown on the map which I

have shown you, which is Trustee's exhibit ''A".

The West boundary of the tract is Central Avenue.

Central Avenue does not extend along the entire

West boundary, but only the North half of it. The

South half is bounded by an open tract which lies

between Windsor Square and Central Avenue. It

is a tract of approximately ten acres which does not

belong to the subdivision. To the best of my knowl-

edge, Windsor Boulevard, Windsor Drive, North

Windsor Drive, Arden Street, Hermosa Drive, and

Kenmore Drive are correctly represented on the

map as to location.

''Mr. NEALON: Is this the map which you have

used in your work in connection with appraisal and

sales in this tract?"

This question was objected to by Respondent Bar-

ringer, which objection was overruled and an ex-

ception saved. [841]

The WITNESS : Yes, I have used this same copy

for reference, or I should say, a copy of the same

map, I guess. I produced this exhibit myself in

the courtroom. It was furnished to me by Mr.

Owens, wdth a number of other copies ; all identical.

"Mr. NEALON: Now, have you been in posses-

sion of this property during all the time which you

have been Trustee in Bankruptcy of this estate?"
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Respondent Barringer objected to this question

as calling for a conclusion, which objection was

overruled, and an exception saved.

"The WITNESS: Yes.

Mr. NEALON : Has anyone questioned your pos-

session during that period, Mr. Lilley?

The WITNESS: No, sir."

Cross Examination by Mr. MacKay.

As Trustee in Bankruptcy, I have other property

in Windsor Square than the lots described in the

petition filed in this hearing. Such property has

been referred to as the bank lots. The disburse-

ments which I described on my direct examination

[842] were made for the benefit of both classes of

lots. At the time I made these expenditures I knew
that Respondent Barringer had filed a claim of lien

in this court (466). I also knew that Phoenix Title

and Trust Company was her Trustee. I knew that

she claimed a lien securing Tunney's note under the

Declaration of Trust (Respondent Barringer 's Ex-

hibit No. 2). I never read the Declaration of Trust.

Prior to my appointment as Trustee in Bankruptcy

(467) I was advised that Barringers owned the

property comprising Windsor Square and had con-

veyed it to Phoenix Title and Trust Company under

a trust arrangement. I was not informed by any
one that the sale was outright or that Mrs. Barrin-

ger had been paid in full (468). I had also heard

that Owens and his associates had not fully paid in

cash the purchase price for the property. I have

stated on direct examination that I have been in
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possession of the property described in the bank-

rupt's schedule of assets. I have been operating

the pump and water supply system. I have been

caring for the trees in the parkways. There are no

trees on the lots. I have attempted to keep the

unsold lots free from weeds. I have killed a lot of

rodents on the tract. I managed Windsor Square

the same wa.y I do any other subdivision that I

have charge of. I am not living on it. I have not

spent considerable time there and have visited a

number of times (469) in directing the care of the

property.

*'Mr. MACKAY: Such possession as you have

taken has been for purposes of repair and proper

maintenance of the property"?

The WITNESS: The possession that I have

taken there was under an order of court to act as

Trustee to administer the estate of the bankrupt.

Mr. MACKAY: Well, I am speaking of the

actual, physical [843] possession that you have

taken. Under that possession have you done any-

thing further than to care for and repair the prop-

erty and perhaps go over it for the purpose of ascer-

taining its value and perhaps effecting sales of cer-

tain portions thereof?

The WITNESS: Well, I don't know how to an-

swer that question, because (470) when you sell real

estate you don't go out and pick it up and hand it

to somebody; you convey it by instrument in writ-

ing; and I haven't been out there and hoed any

weeds or repaired any pipe lines personally, no.

Mr. MACKAY: Well, I understand that.
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The WITNESS : I have been in possession of the

property the same as I have been in possession of

any other property that I have charge of or own.

Mr. MACKAY: Your general possession which

you have lots which you have listed with your com-

pany for sale?

The WITNESS: No, it has been very different

from lots which are listed for sale.

Mr. MACKAY: Well, now so far as we have

ascertained that you have been in possession of the

pump and that you have repaired pipe and you

have generally seen that the property was supplied

and that the necessary electricity therefor was ob-

tained from the power company and that you re-

moved some weeds and I suppose your man Schrae-

der perhaps has kept the streets clean and he has

watered the trees. I want to find out what else you

have done.

The WITNESS : Well, I would class that more

as operating the property.

Mr. MACKAY : Well, I am not asking you as to

your opinion as to what your acts constitute, Mr.

Lilley I am asking you what in addition to those

things you have done which might be in your mind

a taking of possession. [844]

The WITNESS: I don't think I have done any-

thing more.

Mr. MACKAY: You think that that pretty well

covers the field so far? (471)

The WITNESS: I think so."
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I knew the location of the lots, had a very good

idea of their values and sold the bank lots by refer-

ring to the plat. I am not familiar with the pro-

vision contained in the Declaration of Trust (Re-

spondent Barringer 's Exhibit No. 2) to the effect

that the beneficiary shall only have such possession

as is necessary for effecting sales and performing

his covenants thereunder (472). I do not know

whether the Declaration of Trust requires the bene-

ficiary to keep the property in repair. I did not

consider that I was in possession under the Declara-

tion of Trust. I was in possession under the order

of this court.

"Mr. MACKAY: And you don't claim that you

are in possession by virtue of any deed or instru-

ment? (474)

The "WITNESS: As I stated before I was in

possession under an order of this court as Trustee.

Mr. MACKAY: Do you lay that claim to posses-

sion by virtue of any other instrument or contract or

deed, or do you depend solely upon the order of the

court for your possession?

The WITNESS: On the order of the court.

Mr. MACKAY: I assume that you have in your

possession all of the emblements of title that the

bankrujot had. Did the bankrupt turn over to you

its books and accounts and deeds and contracts and

evidence of its rights to title generally?

The WITNESS: No, there were no instruments

turned over to me.

I
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Mr. MACKAY : And if you can answer the ques-

tion either 'yes' or 'no', I wish you would do so;

do you lay claim to possession by [845] (476) virtue

of the Declaration of Trust which has been intro-

duced as Respondent Barringer's Exhibit No. 2?

(477)

The WITNESS: No.

Mr. MACKAY: You don't claim any right of pos-

session under and by virtue of the Declaration of

Trust which has been introduced in evidence as

Respondent Barringer's Exhibit 2? I just want to

be certain of your answer, Mr. Lilley.

The WITNESS: No (479)."

Cross Examination by Mr. Gust.

I received from Phoenix Title and Trust Com-

pany, as Trustee, a deed conveying the lots de-

scribed in Trustee's Exhibits P and Q. I do not

remember whether I received said deed before or

after confirmation (483).

"Mr. GUST: Now, do you recognize the claim of

the Phoenix Savings Bank and Trust Company for

the money received from the sale of those lots?"

To which question counsel for the Trustee in

Bankruptcy objected, stating that Trustee's Ex-

hibits P and Q were offered for the limited purpose

of showing the value of lots in Windsor Square

(484-485). The Referee sustained the objection.

Whereupon, counsel for the Trustee in Bank-

ruptcy, on being interrogated by counsel for Re-

spondent Barringer, refused to state whether or not



664 Margaret B. Barringer, et al.

(Testimony of George E, Lilley.)

the Trustee in Bankruptcy contended the entire

Declaration of Trust (Respondent Barringer 's Ex-

hibit No. 2) to be void and referred counsel to the

pleadings (485).

''Mr. MACKAY: Well, if you are wilhng to tell

me in open court, what is the source of title through

which the bankrupt derives its interest in this case ?

[846]

Mr. NEALON: The source is the adjudication in

bankruptcy, by which by operation of law all the

property of the bankrupt passed to the Trustee in

Bankruptcy.

Mr. MACKAY : I understand that.

Mr. NEALON : Together with all the other rights

that the Bankruptcy Act gives to the Trustee in

Bankruptcy in addition to that title.

Mr. MACKAY : Well, then, it is fair to ask you,

Mr. Nealon, what your contention is as to the acqui-

sition of title by the bankrupt.

Mr. NEALON: I decline to answer that. I don't

think the question is fair, if you want to put it

directly, Mr. MacKay."
Whereupon, counsel for Respondent Barringer

requested the Referee to require the Trustee in

Bankruptcy to state the nature of the bankrupt's

title.

''The REFEREE: Mr. Reporter, don't put all

this in the record.

Mr. MACKAY: I insist on it being done.

The REFEREE: This?

Mr. MACKAY: Certainly.
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The REFEREE: You may strike it all, strike

everything in the way of argmnent of counsel here

from the record. It has nothing to do with the issue.

Mr. ^lACKAY: Let the record show that we

take exception to that order.

The REFEREE: Note the exception." (489)

The WITNESS Resuming: I do not recall mak-

ing any agreement with Phoenix Savings Bank and

Trust Company concerning proceeds arising from

sale of bank lots (not involved in this proceeding).

If I made any such agreement it was under order

of court (491). I have made no such agreement,

nor have I seen any such agreement [847] made by

my attorney (494). I have received full payment

from the sale of certain bank lots, from others I

have merely received the initial payment (499).

''Mr. GUST: Well, then, Mr. Lilley, what I want

to know is what kind of a deal you have with the

Phoenix Savings Bank and Trust Company under

which you are selling those lots." (501).

On objection by the Trustee in Bankruptcy, the

Referee denied counsel the right to have the fore-

going question answered, on the ground it involved

matters outside the issues pleaded, to which ruling

Respondent Phoenix Title and Trust Company
saved exception (502).

Re-cross Examination by Mr. MacKay.
l"^nder order of court I sold certain lots in Wind-

sor Square other than those involved in this pro-

ceeding. I refer to the so-called bank lots. As
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Trustee of Windsor Square Development, Inc. I

delivered deeds to purchasers at such sales.

"Mr. MACKAY: And in consummating that

sale did you procure any other grantor to execute

and delivered to such purchasers any deeds or other

evidence of transfer of title?

The WITNESS : I did not." (503)

Whereupon, counsel for Trustee in Bankruptcy

objected to further cross examination along the

foregoing lines. Counsel for Respondent Barringer

avowed that he could prove by the witness that the

Trustee in Bankruptcy in effecting sales of the so-

called bank lots procured conveyances of the legal

title to be made by Phoenix Title and Trust Com-

pany. The objection was sustained, the offer to

prove was denied, and exceptions to both rulings

were saved by Respondent Barringer (504).

Whereupon, counsel for Trustee in Bankruptcy

offered [848] in evidence all the claims filed by cred-

itors of Windsor Square Development, Inc., to

which counsel for Respondent Barringer objected as

incompetent, irrelevant and immaterial. The objec-

tion was overruled, an exception being saved by Re-

spondent Barringer, and the instruments referred

to were received in evidence as

TRUSTEE'S EXHIBIT R.

Said exhibit consists of all the unsecured claims

filed against said bankrupt estate which are ab-

stracted as follows:

I
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Claims of Maricopa County for taxes on

lots in Windsor Square for the years

1929 and 1930— $1,460.92

Nancy L. Moale for money loaned for

Windsor Square to L. D. Owens, Jr. in

September, 1929, on open account

—

1,350.00

Myers-Leiber Painthouse for signs and

painting furnished from November, 1929,

to March 4, 1930— 247.00

Nick Diamos for rental under lease of ten

acre tract at corner of Central Avenue

and Camelback Road (near Windsor

Square), given by claimant on January

4, 1930, to Windsor Square Development,

Inc., being for installments of rental ma-

turing as follows: 500.00

$100.00 on February 4th, 1930

;

$100.00 on March 4th, 1930;

$100.00 on April 4th, 1930;

$100.00 on May 4th, 1930

;

$100.00 on June 4th, 1930.

The Phoenix Gazette for advertising from

October 5, 1929, to March 6, 1930— 491.60

Warner's Delivery Service for distributing

circulars on March 5, 1929

—

17.50

Hamman-MacFarland Lumber Company
for lumber, lathe, shingles, cement and

plaster, delivered January 15, 1930, to

March 17, 1930— 136.65

[849]
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Arizona Republic Engraving Company

for advertising matter furnished be-

tween January 16 and February 25,

1930 $ 34.79

The Arizona Republic for advertising

from January 15, 1930, to March 31, i

1930 900.57

Schmidt and Hitchcock Contractors for

labor and materials in levelling and

grading Colter and Camelback Streets

in 1930 125.00

Dwight B. Heard Investment Company

for administrative service (date of ma-

turity not given) 1,000.00

Gazette Job Printing Company for ad-

vertising matter from January 23,

1930, to March 7, 1930 213.15

George Bennett for money loaned to L.

D. Owens for the purpose of improving

the real estate listed in this bankruptcy

proceeding as the property of the

bankrupt, which debt said bankrupt

assumed and agreed to pay; that said

money was loaned in, to-wit, between

the months of Julv and October, 1929 3,000.00
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F. M. Hill for money loaned to L. D.

Owens for the purpose of improving

the real estate listed in this bankruptcy

proceeding as the property of the bank-

rupt, which debt said bankrupt

assimied and agreed to pay; that said

money was loaned in, to-wit, the month

of October, 1929 19,000.00

J. P. Atkin for money loaned to L. D.

Owens for the purpose of improving

the real estate listed in this bank-

ruptcy proceeding as the property of

the bankrupt, which debt said bank-

rupt assumed and agreed to pay; that

said money was loaned in, to-wit, be-

tween the months of July and October,

1929 13,500.00

Norman Nursery & Flower Shop for

landscaping from November 8, 1929,

to January 31, 1930 390.57

Arizona Sand and Rock Company for

sand and rock delivered from August

1, 1929, to January 21, 1930 249.70

Dorris-Heyman Furniture Company for

trays, baskets, pail, eggbeater, paint

brushes and rent for folding chairs

furnished from January 22nd to Feb-

ruary 25th, 1930 34.28
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Kibbey-Bennett-Gust-Smith & Eosen-

feld for legal services performed be-

tween Februrary 24th, 1930, and Oc-

tober 30th, 1930 ($250 thereof being

for attempting to obtain extension of

time for mortgagee) 295.00

[850]

Whereupon, the Trustee in Bankruptcy rested.

It was thereupon stipulated, at the request of

Mr. Gust for the Phoenix Title and Trust Com-

pany, that Mr. Taylor would testify that since his

testimony the other day the services performed

by him in connection with these proceedings since

that date on the same basis would amount to an

additional sum of ten dollars.

Thereupon, it was stipulated by the Trustee in I

Bankruptcy that the claims of the State of Arizona

and the County of Maricopa for lien for taxes might

be fixed in the amount shown in the statements or

filed in court, with the exception of penalties which

were withdrawn by counsel, Mr. Clark, for the

State of Arizona and Coimty of Maricopa.



vs. George E. Lilley, et al. 671

WITNESSES IN REBUTTAL ON BEHALF OF
RESPONDENT BARRINGER.

L. J. TAYLOR

recalled in rebuttal on behalf of Respondent Bar-

ringer, testified as follows:

I have in my custody as Secretary of the Phoenix-

Title and Trust Company, a communication from

Owens-Dinmore and Mills, in the month of January,

1929, advising our company to pay a commission to

persons on sales of lots in Windsor Square.

Thereupon the witness produced the document,

which was thereupon marked Respondent Barrin-

ger's Exhibit No. 13 for identification.

The WITNESS resuming: This instruction was

handed to me by Mr. Owens after I had prepared

it. I am quite satisfied it was signed in my presence

by Owens and Dinmore. As to Mr. [851] and Mrs.

Mills, it was not, luit Mrs. Owens and Mrs. Dui-

more were over here at various times, and they

signed instruments in my presence. As to whether

this is the true signature of all the persons who

have subscribed it, I cannot say as to Mills. Mr.

Owens told me it had been signed. Referring to

Respondent Barringer's Exhibit 9 in evidence and

bearing the signature of S. W. Mills appearing

thereon, I would say that the signature of S. W.
Mills appearing on Exhibit No. 13 for identifica-

tion is written by the same person who signed his

name to Respondent's Exhibit No. 9 in evidence.
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Thereupon, Respondent Barringer 's Exhibit No.

13 for identification was received in evidence

as [852]

RESPONDENT BARRINGER 'S

EXHIBIT NO. 14.

Said exhibit is in words and figures as follows

:

"TRUST INSTRUCTIONS

Trust No. 418

Phoenix, Arizona, January 11, 1929

Phoenix Title & Trust Company

:

You are hereby authorized and instructed to pay

to the Owens-Dinmore Company a commission of

23% of the selling price of any lot sold out of the

subdivision into which the property covered by your

Trust No. 418 may be subdivided.

You are further instructed to make checks for

funds available to the Beneficiaries under your

trust to L. D. OtvneSy Jr. in the proportion of an

undivided 5/6 interest, to H. C. Dinmore in the

proportion of an undivided 1/8 interest and to

S. W. Mills in the proportion of an undivided 1/24

interest.

You are further authorized and instructed to ac-

cept instructions from L. D. Owens, Jr. regarding

the selling, platting and otherwise handling of the

said trust property or any subdivision under which

the said property may be subdivided, and to make
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disbursement for the improvements thereof or any

other item or thing in connection with the handling

of said property which is within the power and

rights of the Beneficiaries under the said Trust, it

being the intention hereof to give L. D. Owens, Jr.

the necessary authority to properly and success-

fully handle said Trust and said subdivision for and

(m behalf of all of the Beneficiaries without, how-

ever, giving to L. D. Owens, Jr. any right in and

to the profits which are or may become the prop-

erty of H. C. Dinmore or S. W. Mills.

Phoenix Title and Trust Company and Phoenix

Title and Trust Company, Trustee, is further

authorized and instructed hereby to accept and act

upon any assignment, document or other instru-

ment which may be filed with it and which may
require the signature of the Beneficiaries with(^ut

such documents being joined in by Mary Margaret

Owens, wife of L. D. Owens, Jr., Estelle Dinmore,

wife of H. C. Dinmore or Dorothy Mills, wife of

S. W. Mills.

(Signed) LEN D. OWENS, JR.

(Signed) MARY MARGARET OWENS
(Signed) H. C. DINMORE
(Signed) ESTELLE DINMORE
(Signed) S. W. MILLS
(Signed) DOROTHY R. MILLS"
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The WITNESS resuming: At a subsequent date

the Phoenix Title and Trust Company received a

communication from Mr. Owens on [853] behalf of

himself and Dinmore and Mills and their respective

wives in regard to the commission mentioned in

Respondent Barringer 's Exhibit No. 14.

Thereupon, the witness produced the instrument

referred to and it was received in evidence as

RESPONDENT BARRINGER 'S

EXHIBIT NO. 15.

Said exhibit is in words and figures as follows:

''Phoenix, Arizona, April 8, 1929

Phoenix Title and Trust Company

:

WHEREAS, the Improvement Fund as set up

under Trust No. 418 is not sufficient to pay for all

of the proposed improvements, you are hereby

authorized and instructed to hold all moneys pay-

able to the order of the Beneficiaries arising from

the property held under said Trust, and accrue

the same in the Improvement Fund, as provided in

Section Five of said Declaration of Trust; pro-

vided, however, that this instruction shall not inter-

fere with the payment of commissions payable to

the Owens-Dinmore Company of 23^ of the selling

price of lots in accordance with instructions given

under date of January 11, 1929.

(Signed) LEN D. OWENS, JR."
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The WITNESS resuming: I have in my posses-

sion a communication from Owens-Dinmore Com-

pany, dated October 16, 1930, in which a waiver of

such commission is made.

Thereupon the witness produced the statement

referred to and it was received in evidence as

EESPONDENT BARRINGER'S
EXHIBIT NO. 16.

Said exhibit is in words and figures as follows:

[854]

"TRUST INSTRUCTIONS.

Trust No. 418

Phoenix, Arizona, October 16, 1930

Phoenix Title & Trust Company:

There have been heretofore filed with your com-

pany instructions under which the Owens-Dinmore

Company, a copartnership, has waived its right to

receive commissions payable to it from the sale of

lots in Windsor Square until the payment of other

obligations.

You are hereby notified and instructed that the

Owens-Binmore Company does hereby Avaive all its

right to receive any such commission from sales

heretofore made in favor of the Beneficiary imder

your Trust No. 418 and that any instructions given

you by the Beneficiary under your Trust No. 418
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reducing the amount of payments payable under

any contract or otherwise changing the amount re-

ceivable from the sale of the lots in Windsor Square

are hereby ratified, approved and confirmed.

The Owens-Dinmore Company further authorizes

the Beneficiary under your Trust No. 418 to give

any further instructions changing or modifying the

terms of any contract or the payments to be re-

ceived thereimder or in any other particular which

may or does affect any commission rights of the

Owens-Dinmore Company, without the necessity of

obtaining any confirmation thereof from the Owens-

Dinmore Company.

You are further instructed that all sums which

may become payable to the Owens-Dinmore Com-

pany as commission for any sales heretofore made

shall be credited in your trust to the account of the

Beneficiary of such trust and shall thereupon be

subject to all the costs, fees, charges, expenses and

advances of the Phoenix Title and Trust Company

properly payable by such Beneficiary and need not

be kept in any separate account for the payment

to Owens-Dinmore Company. All payments made to

the Beneficiary under the provisions of this in-

struction or deductions made on account of costs,

fees, charges, expenses and advances of Phoenix

Title and Trust Company, which would otherwise

have gone to the Owens-Dinmore Company, shall be

treated as if the same had been paid to the Owens-

Dinmore Company.
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This instruction shall likewise apply in all its

particulars to any commissions which you have been

heretofore instructed to deposit to the credit of or

pay to the order of Windsor Square operating

account which account was opened by Owens-Din-

more Company for a greater ease in segregating

commissions due Owens-Dinmore Company and has

no existence other and apart from the Owens-Din-

more Company and is subject to the sole control

of the Owens-Dinmore Company.

Owens-Dinmore Company, a co-partnership con-

sisting of Len D. Owens, Jr. and H. C. Dinmore,

By (Signed) Len D. Owens, Jr.

The foregoing instruction is hereby ratified, ap-

proved and confirmed in all its particulars, Windsor

Square Development, Inc. By (Signed) Len D.

Owens, Jr." [855]

The WITNESS resimiing: Since execution of

the Declaration of Trust the Phoenix Title and

Trust Company has executed numerous contracts

for the sale of lots in Windsor Square. I have

identified a stock form of such contract as the one

regularly used and it has been introduced in evi-

dence by someone. Before executing sales contracts,

the Owens-Dinmore Company would sign an in-

struction to us that a certain lot had been sold,

giving us the name of the customer and the amount

of the sales price and the conditions as to taxes

and water assessments under which the contract
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was to be made, and based upon that we would

enter into the contract. In most of the cases we re-

ceived the down payment from the Owens-Dinmore

Company. I think in a few instances the buyers

would come in and make their own down payment

to us. Where the former was done, we executed the

receipt in the name of the purchaser reciting it was

paid by the Owens-Dinmore Company.

Thereupon, Respondent Barringer and Respond-

ent Phoenix Title and Trust Company rested.

''Mr. NEALON: At this time, if your Honor

please, we wish to make an offer in the record that

the Respondent Barringer may amend her claim of

lien to show an unsecured debt, and the same to be

in compliance with the Bankruptcy Act and the

general orders of the supreme court; that the Trus-

tee will not oppose the allow^ance of such unsecured

claim for such amount as the Court may find due

thereon."

Thereupon, the Trustee in Bankruptcy rested.

Whereupon, counsel for Respondent Barringer

moved to strike Trustee's Exhibit R (creditors'

claims) on the [856] groimds stated in her objec-

tions to the offer of said exhibit and on the further

grounds that the creditors' claims were hearsay

and have not been allowed (518-519).



vs. George E. Lilley, et al. 679

(Testimony of L. J. Taylor.)

''The REFEREE: The motion will be denied."

"Mr. MACKAY: All right, I would like to re-

new the motion on the further ground that it is

improper to receive these exhibits as a whole. I

believe that some of them upon their face do not

purport to be claims of indebtedness against this

bankrupt.

Mr. NEALON: That objection was not made at

the time of their introduction. I offered to intro-

duce them separately and counsel tacitly agreed

that they might be introduced as one exhibit.

No [857] objection was made upon that point.

Mr. MACKAY: I will submit the record upon

that. I have no recollection of any stipulation. I

believe I objected to their introduction in either

manner.

The REFEREE : Of course, in the form in which

they were introduced if such documents appear they

would have no effect as proof if what you say is

true. The motion will be denied."

"The REFEREE: It is stipulated that this mat-

ter shall be submitted upon briefs, the respondents

herein to have 30 days in which to file opening

briefs, but in case the transcript of the testimony is

not filed within 15 days then such time to be ex-

tended so that the respondents will have 15 days

from the date of such filing. The Trustee is to have

30 days thereafter in which to file his answering

brief, and respondents to have ten days thereafter
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in which to file reply briefs, at which time the mat-

ter will be deemed submitted to the Court."

Mr. MACKAY: Let the record show that we do

not by entering into this stipulation consent to our

status being that of a respondent. We at all times

insist we filed herein a petition in intervention and

insist and rely upon the same.

Thereupon, at 11:30 o'clock a. m. December 18,

1931, the hearing in this matter was closed.

(Condensed statement in narrative form of the

testimony of the witnesses contained in the said

reporter's transcript and the said exhibits ends

here). [858]

[Endorsed] : Part II. Lodged May 6, 1936, 4 :49

p.m. Equity Rule 75, J. Lee Baker, Clerk, IT. S.

District Court, District of Arizona.

Statement of Evidence Filed Oct. 29, 1936. Ed-

w^ard W. Scruggs, Clerk, United States District

Court for the District of Arizona, by W. T. Chois-

ser, Deputy Clerk.

Service of a copy of the within statement of evi-

dence required by equity rule 75 is hereby acknowl-

edged this 6th day of May, 1936.

THOMAS W. NEALON
ALICE M. BIRDSALL

Attorneys for George E. Lilley

as Trustee in Bankruptcy of the

Estate of Windsor Square De-

velopment, Inc., a corporation.
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[Title of Court and Cause.]

OEDER SETTLING, CERTIFYING AND AL-

LOWING STATEMENT OF EVIDENCE
ON APPEALS.

The attached and foregoing statement of the evi-

dence on the appeals under sections 24(a) and

24(b) of the Bankruptcy Act taken to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from the order of the United States District

Court for the District of Arizona, Phoenix Divi-

sion, made and entered in the above-entitled cause

on January 7th, 1935, approving and affirming that

certain "Order and Decree Fixing and Marshalling

Liens, Determining Priority Thereof and Adjudg-

ing Certain Asserted Liens, and Interests Null and

Void", dated September 17th, 1932, and signed by

R. W. Smith. Esquire, one of the referees in bank-

ruptcy of said district court, being presented in due

time (as by orders duly enlarged) and found to be

correct, it is hereby certified that said statement

is a full, true and correct statement of the evidence

upon said appeals, and each of them; that it con-

tains all of the evidence and [860] proceedings certi-

fied by said referee to said district court on peti-

tions to review said "Order and Decree Fixing and

Marshalling Liens, Determining Priority Thereof

and Adjudging Certain Asserted Liens, and Inter-

ests Null and Void" and, furthermore, that it con-

tains all of the evidence and proceedings reviewed

by said district court in said cause (no evidence
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other than that certified by the referee having been

reviewed by the district court in said cause) ; that

all the recitals therein regarding the evidence and

proceedings so certified and reviewed are true, full

and correct, and that said statement is hereby

approved, settled and allowed.

It is hereby further certified that the following

exhibits were set forth verbatim at the request of

George E. Lilley, Trustee in Bankruptcy of the

Estate of Windsor Square Development, Inc., to-

wit: Respondent Barringer's exhibits No'd. 1. 3,

14, 16; Trustee's exhibits No'd. C, D, G, H, and I;

and that all other exhibits which appear verbatim

do so at the request of Respondents Margaret B.

Barringer and Phoenix Title and Trust Company;

that all of the evidence is stated in condensed and

narrative form except as to where the parties failed

to agree as to what the narrative should be, and to

that extent only the testimony verbatim has by

order of this court been substituted for the narra-

tive.

Dated October 29, 1936.

DAVE W. LING
United States District Judge.

[Endorsed] : Filed Oct. 29, 1936. [861]
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United States Circuit Court of Appeals

for the Ninth Circuit.

No. 7765—B-570.

[Title of Cause.]

ORDER CONSOLIDATING RECORD ON AP-
PEALS, AND EXTENDING TIME TO PILE
RECORD, ETC., TO AND INCLUDING
NOVEMBER 15, 1936.

Upon application of Mr. W. H. Mackay, counsel

for appellants in the above-entitled cause, and good

cause therefor appearing, IT IS ORDERED that

a single consolidated record on appeal in above

cause allowed bv the judge of the District Court

for the District of Arizona, under section 24(a)

of the Bankruptcy Act, and the appeal allowed by

order of this Court under section 24(b) of said Act,

be and hereby is allowed to be filed as the record on

both appeals.

IT IS FURTHER ORDERED that the time

to file said record and to obtain the settlement,

approval, authentication of the statement of evi-

dence in this consolidated cause be, and hereby is

extended to and including November 15, 1936.

CURTIS D. WILBUR
Senior LTnited States Circuit

Judge.
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Dated: San Francisco, Calif., September 12, 1936.

[Seal]

[Endorsed]: Order, etc. Filed Sept. 12, 1936.

Paul P. O'Brien, Clerk.

A true copy.

Attest: Sept. 12, 1936. Paul P. O'Brien, Clerk.

[Endorsed]: Filed Sep. 14, 1936. Edward W.
Scruggs, Clerk, United States District Court for

the District of Arizona, by W. T. Choisser, Deputy

Clerk. [862]

United States Circuit Court of Appeals

for the Ninth Circuit,

No. 7765—B-570.

[Title of Cause.]

ORDER EXTENDING TIME TO FILE REC-
ORD, ETC. TO AND INCLUDING NOVEM-
BER 15, 1936.

Upon application of Messrs. Ellinw ood & Ross,

counsel for the appellants in the above entitled

cause, and good cause therefor appearing, IT IS

ORDERED that the time to file the certified tran-

script of record and docket the appeal allowed by

the District Court of Arizona in above entitled

cause be, and hereby is extended to and including

November 15, 1936.

FRANCIS A. GARRECHT
United States Circuit Judge.



vs. George E. Lilley, et al. 685

Dated: San Francisco, California, October 12,

1936.

[Endorsed]: Filed October 12, 1936. Paul P.

O'Brien, Clerk.

[Endorsed] : Filed October 14, 1936. Edward W.

Scruggs, Clerk, United States District Court for

the District of Arizona, by W. T. Choisser, Deputy

Clerk. [863]

In the District Court of the United States in and

for the District of Arizona.

No. 570 - Phoenix—In Bankruptcy.

[Title of Cause.]

PRAECIPE OF APPELLEE GEORGE E.

LILLEY FOR ADDITIONAL PORTIONS
OF RECORD.

To the Clerk of the United States District Court

in and for the District of Arizona

:

You are hereby requested to incorporate in the

transcript of the record on appeal in the above

entitled matter, in addition to those portions of the

record set forth and designated in the praecipe of

appellant served and filed herein, and in addition to

those portions designated in the praecipe of this

appellee which was filed herein on the 21st day of

March, 1935, the following portions of the record

which are desired by appellee, to-wit: [864]
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(1) MOTION for order extending time of

George E. Lilley, Trustee, to file objections and

amendments to proposed statement of evidence, filed

on May 18, 1936

;

(2) ORDER of May 26, 1936, extending time

within which trustee may file objections to state-

ment of evidence lodged by respondent, filed May
26, 1936;

(3) OBJECTIONS and proposed amendments

of George E. Lilley, Trustee, to statement of evi-

dence lodged in the clerk's office, filed June 30,

1936;

(4) ORDER extending time for presentation,

approval, settlement and filing of statement of evi-

dence, signed by Judge F. C. Jacobs on July 6,

1936, and filed on July 20, 1936

;

(5) MOTION of George E. Lilley to vacate

order settling, certifying and allowing statement of

evidence on appeals, filed November 4, 1936; and

affidavits attached;

(6) ALL MINUTE ENTRIES in office of clerk

of the District Court in this proceeding subsequent

to filing of praecipe herein by this appellee, on

March 21, 1935

;

(7) THIS PRAECIPE.
THOMAS W. NEALON
ALICE M. BIRDSALL

Attorneys for Ap]Dellee George

E. Lilley, Trustee in Bank-

ruptcy. [865]
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[
[Endorsed] : Received copy of the within this

4th day of November, 1936.

ELLINWOOD & EOSS
WM. H. MACKAY

Attorneys for

Margaret B. Barringer.

[Endorsed] : Filed Nov. 4, 1936. [866]

[Title of Court and Cause.]

MOTION FOR ORDER EXTENDING TIME OF
GEORGE E. LILLEY, TRUSTEE, TO FILE
OBJECTIONS AND AMENDMENTS TO
PROPOSED STATEMENT OF EVIDENCE.

Comes now George E. Lilley, as trustee in bank-

ruptcy of the estate of Windsor Square Develop-

ment, Inc., a corporation, by Thomas W. Nealon,

Esquire, and Miss Alice M. Birdsall, his attorneys,

and moves this court for an order enlarging to and

including the 1st day of July, 1936, the time of said

George E. Lilley as trustee in bankruptcy afore-

said, to file his written objections and amendments

to the proposed statement of evidence lodged in

these proceedings by Margaret B. Barringer and

Phoenix Title and Trust Company, a corporation,

under Equity Rule 75, and served on said George E.

Lilley, trustee as aforesaid, on the 6th day of May,

1936, hearing on the approval of which was noticed

by said Margaret B. Barringer and Phoenix Title
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and Trust Company, for the 18th day of May, 1936,

which hearing and time for said George E. Lilley,

trustee as aforesaid, to file objections and amend-

ments, was duly extended by order of this court on

the 18th day of May, 1936, to the 25th day of May,

1936, at ten o'clock A. M.

That this motion is based on the following mat-

ters: [867]

That said proposed statement of evidence so

lodged as aforesaid herein, consists of two volumes

comprising more than 364 legal size typewritten

pages
;

That it is apparent that such proposed statement

of evidence is largely incorrect, and that it will be

necessary for counsel for said George E. Lilley,

trustee as aforesaid, to examine with particularity,

every page of said proposed statement, and to set

forth objections and proposed amendments to prac-

tically the whole thereof; that a great amount of

work is involved in the preparation of necessary

objections and amendments, and is such that it will

require a period of at least thirty working days to

properly prepare the same for presentation to the

court with references to pages in the record and

reporter's notes, so that the court may conveniently

examine the same and judge the necessity therefor;

That said proposed statement of evidence involves

the setting up of more than thirty-four documentary

exhibits of great length, all of which must be

minutely examined because material parts have been
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omitted, and the legal effect of other parts im-

properly stated in said proposed statement of evi-

dence
;

That in the so-called narrative of the evidence

contained in the proposed statement lodged, the

testimony of the witnesses has been altered by sub-

stitution for the language used, the interpretation

and conclusions of counsel for Margaret B. Bai'-

ringer and Phoenix Title and Trust Company to

such an extent that every page of same must be ro-

checked and numerous and voluminous changes

made in order to properly present the issues in the

case; [868]

That in addition to the above, there are 168 typo-

written pages of other matter inserted in said pro-

posed statement of evidence, the same being alleg-

edly court proceedings in this cause, and which will

require a minute examination in order to determine

the correctness of same

;

That the said Margaret B. Barringer, and the

Phoenix Title and Trust Company, a corporation,

have been engaged in the preparation of the record

(m appeal for a period of time of more than fifteen

months, said appeal having been allow^ed by this

court in the early part of February, 1935, and that

it is manifestly unfair to the said George E. Lilley,

trustee in bankruptcy aforesaid, to attempt to re-

quire his counsel to examine and correct sucli a

voluminous proposed statement of evidence pre-

pared in such a manner, within the short period of

time allowed by said notice;
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WHEREFORE, said George E. Lilley, trustee

in bankruptcy as aforesaid, moves this court to make

its order enlarging and extending the time of said

George E. Lilley, trustee as aforesaid, to present

his written objections and proposed amendments to

said proposed statement of evidence to and includ-

ing the 1st day of July, 1936.

Dated this 19th day of May, 1936.

THOMAS W. NEALON
ALICE M. BIRDSALL

Attorneys for George E. Lilley,

Trustee in Bankruptcy of Wind-

sor Square Development, Inc., a

corporation.

Defendant.

[Endorsed] : Received copy of the within this

19th day of May, 1936.

ELLINWOOD & ROSS
Attorneys for

Margaret B. Barringer.

KIBBEY, BENNETT, GUST,
SMITH & ROSENFELD

Attorneys for Respondent,

Phoenix Title and Trust Com-

pany.

[Endorsed]: Filed May 19, 1936. J. Lee Baker,

Clerk, United States District Court for the District

of Arizona, by Jerome L. Buchman, Deputy

Clerk. [869]
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April 1936 Term At Phoenix

MINUTE ENTRY
of Monday, May 25, 1936.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

[Title of Cause.]

This cause conies on regularly this day for ap-

proval of Statement of Evidence, and for hearing

on Trustee's Motion for Order extending time to

and including July 1, 1936, within which to file

Objections and Amendments to Proposed State-

ment of Evidence.

No appearance is made on behalf of Bankrupt.

Messrs. Ellinwood and Ross, by William H. Mac-

Kay, Esquire, appear as counsel for respondent,

Margaret B. Barringer.

Messrs. Kibbey, Bennett, Oust, Smith & Rosen-

feld, by F. O. Smith, Esquire, appear as counsel

for Phoenix Title and Trust Company.

Alice M. Birdsall, Esquire, appears as counsel for

Oeorge E. Lilley, Trustee.

Trustee's Motion for Order extending time to and

including July 1, 1936, within which to file Objec-

tions and Amendments to Proposed Statement of

Evidence, is duly argued by Alice M. Birdsall, Es-

quire, and William H. MacKay, Esquire, and

IT IS ORDERED that said Motion be granted.

Counsel for respondents may have to and includ-

ing August 1, 1936, within which to settle and allow

the Statement of Evidence.
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If counsel for Respondents will prepare the Order

Extending Time to Docket the Record in the Cir-

cuit Court of Appeals, it will be signed immedi-

ately.

If the Statement of Evidence has not been ap-

proved by August 1, 1936. An Order extending the

time for approving the Statement of Evidence, will

be entered at that time. [870]

April 1936 Term At Phoenix

MINUTE ENTRY
of Tuesday, May 26, 1936.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

[Title of Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TRUSTEE MAY FILE OBJECTIONS TO
STATEMENT OF EVIDENCE LODGED
BY RESPONDENTS.

The motion of the Trustee in Bankruptcy in the

above-entitled cause for extension until July 1, 1936,

of the time within trustee may file objections

to the statement of evidence heretofore lodged with

the clerk, came on regularly for hearing, Thomas

W. Nealon, Esq. and Miss Alice M. Birdsall, appear-

ing for trustee, Wm. H. MacKay, Esq., appearing

for respondents Phoenix Title and Trust Company

and Margaret B. Barringer; thereupon said re-
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spondents, by their counsel, objected to allowance of

trustee's motion unless the same be granted upon

the following conditions, to-wit

:

(1) If said settlement and approval be not com-

pleted by August 1, 1936, said respondents shall be

entitled to receive further extension of the time

within which to obtain such settlement and approval

and within which to file the record and docket their

case on appeal.

(2) If the Honorable Fred C. Jacobs, United

States District Judge be not available within the

District of Arizona on said 1st day of July, 1936,

said objections shall be heard and the statement of

evidence shall be settled and approved by any other

judge then sitting in the said District of Ari-

zona. [871]

After argument by respective counsel it was

ordered that the time within which the trustee may
file objections to the statement of evidence hereto-

fore lodged by said respondents herein shall be, and

the same is hereby, extended to and including the

1st day of July, 1936, on condition that, if said

statement be not settled, approved and filed with

the clerk in ample time to permit said respondents

to file the record and docket their case on appeal,

an order shall be timely entered further and amply

extending the time within which said statement of

evidence may be settled, approved and filed with

said clerk and amply extending the time within

which said respondents may file the record and
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docket their case on appeal in the United States

Circuit Court of Appeals for the Ninth Circuit.

Done in open court this 25th day of May, 1936.

F. C. JACOBS
United States District Judge. [872]

[Title of Court and Cause.]

OBJECTIONS AND AMENDMENTS OF
GEOEGE E. LILLEY AS TRUSTEE IN
BANKRUPTCY OF THE ESTATE OF
WINDSOR SQUARE DEVELOPMENT,
INC., A CORPORATION, BANKRUPT TO
PROPOSED STATEMENT OF EVIDENCE
OF MARGARET B. BARRINGER AND
PHOENIX TITLE AND TRUST COM-
PANY, LODGED IN THIS COURT ON
MAY 6, 1936.

Comes now George E. Lilley, as trustee in bank-

ruptcy of the estate of Windsor Square Develop-

ment, Inc., a corporation, bankrupt, by his under-

signed attorneys, and objects to the proposed state-

ment of evidence of Margaret B. Barringer and

Phoenix Title and Trust Company, lodged herein

on the 6th day of May, 1936, and presents the

following objections to said [873] statement of evi-

dence as lodged herein, and the following proposed

amendments thereto, and asks this court that these

objections thereto may be sustained and that said
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proposed statement of evidence be not settled and

allowed in the form as presented and lodged herein

by said Margaret B. Barringer and Phoenix Title

and Trust Company.

Said objections and proposed amendments are as

follows

:

OBJECTIONS

:

FIRST: Said George E. Lilley, as Trustee in

Bankruptcy of the estate of Windsor Square De-

velopment, Inc., a corporation, bankrupt, objects to

the settlement or approval of the proposed state-

ment of evidence as lodged herein by Margaret B.

Barringer and Phoenix Title and Trust Company,

for the reason that it is apparent therefrom, and

especially from the first page thereof, that it is not

a true or complete statement of evidence and is not

properly appeared in conformity to the require-

ments of Equity Rule 75, subdivision (b).

SECOND : Said George E. Lilley, as Trustee in

Bankruptcy of the estate of Windsor Square De-

velopment, Inc., a corporation, bankrupt, objects to

said proposed statement of evidence in the form as

lodged herein by Margaret B. Barringer and Phoe-

nix Title and Trust Company, and to the whole

thereof, upon the ground that said proposed state-

ment of evidence is improperly prepared and the

matter included therein does not comprise a true or

complete or proper statement of evidence as re-

quired imder the provisions of Equity Rule 75, sub-

division (b), and said Trustee asks that the same

be stricken from the files.
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Without waiving said objections hereinabove set

forth, [874] but expressly insisting upon same, said

George E. Lilley, as Trustee in Bankruptcy of the

estate of Windsor Square Development, Inc., a cor-

poration, bankrupt, submits the following proposed

amendments to the so-called "Condensed statement

in narrative form of the testimony of the witnesses

contained in the said two volumes of the reporter's

transcript and the exhibits certified by the referee

to the District Court", comprising Pages 189, et

seq. of said Proposed Statement of Evidence:

PROPOSED AMENDMENT NO. 1.

Strike out matter commencing Avith Line 15, page

198 thereof, and continuing to the 12th line from

the bottom of page 200 thereof, and substitute in lieu

thereof the following

:

Thereupon, counsel for Respondent Barringer

asked permission to amend pleading filed by said

respondent in answer to trustee's petition to mar-

shal liens filed herein on June 6, 1931, by adding a

paragraph (six) as follows:

"This defendant denies that said trustee now

is, or ever was, in possession of the premises

described in the petition filed herein by the

trustee to marshal liens on June 6, 1931."

and also asked that the record show objection by

Respondent Margaret B. Barringer to any proceed-

ings had before the Referee, in which the validity

of her lien is by the trustee contested, and moves
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to strike from the trustee's petition to marshal liens

tiled on June 6, 1931, the eleventh and twelfth para-

graphs thereof. Objection having been made by

counsel for the trustee in bankruptcy upon the

ground that the motion to strike was too late after

answer had been filed, the motions of Respondent

Barringer to amend and to strike were by the Ref-

eree denied, to which rulings Respondent Barringer

saved exceptions. [875]

''Mr. NEALON: If your Honor please, I would

like in this case, and I think Mr. Mackay agrees

with me, and I suppose Mr. Gust would, too, that

the usual rule that all the rulings be preserved to

the answers and when we come to the testimony that

it be taken down subject to the objection, so that

on appeal the whole record will be before the court,

following the usual practice in that matter.

The REFEREE : Yes.

Mr. NEALON: That may be done, T assume?

The REFEREE : That may be done.

"

Thereupon, the "Motion to Strike out Redundant

and Impertinent Matter from the Answer of Mar-

garet B. Barringer", theretofore filed by the trustee

in bankruptcy, was argued by counsel and granted

by the Referee, an exception to said ruling being

saved by Respondent Barringer.

Thereupon, "Motion to Strike out Redundant

and Impertinent Matter from Amended Answer of

Phoenix Title & Trust Company to Order to Show

Cause on Trustee's petition to Marshal Liens and
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Sell", theretofore filed by the trustee in bankruptcy,

was argued by counsel and granted by the Referee,

it being stipulated that counsel for Phoenix Title

& Trust Company might, within ten days thereafter,

if deemed necessary, file an amended pleading on

matters affected by ruling on said motion, but that

the hearing should proceed at this time. It was

further stipulated between counsel that if matters

raised in the motion for bill of particulars thereto-

fore filed by the trustee in bankruptcy, as against

Phoenix Title & Trust Company were not adduced

by the evidence at the hearing, that said Phoenix

Title & Trust Company would supply the same.

Thereupon it was stipulated that the Respond-

ent [876] Barringer might also have the privilege

granted to Respondent Phoenix Title & Trust Com-

pany, to amend her pleadings as to any matters

affected by the ruling of the court in granting the

motion to strike from the Answer of Margaret B.

Barringer.

L. J. TAYLOR,

a witness called on behalf of Respondent Barringer,

testified as follows:

Direct Examination by Mr. MacKay.

I am, and in 1928, was secretary and trust officer

of Phoenix Title & Trust Company. I had a business

transaction in which Mrs. Barringer and Mr. Owens

were involved. I first met Mrs. Barringer some time
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(Testimony of L. J. Taylor.)

after that, as Mr. E. J. Bennitt acted as Mrs. Bar-

ringer's agent in that business, and my negotiations

were with him. I was acquainted with L. D. Owens,

Jr. at that time, and with H. C. Dinmore, but I

never met Mr. S. W. Mills. I have in my possession

deed or instrument of conveyance whereby Mrs.

Barringer conveyed real estate to Phoenix Title &

Trust Company. Whereupon, witness produced the

instrument w^hich was marked Respondent Barrin-

ger 's exhibit No. 1 for identification. The date of

said instrument is December 17, 1928. It was stip-

ulated by counsel that the property described in

said exhibit was later subdivided under the name of

Windsor Square.

Whereupon, said document w^as received in evi-

dence as Respondent Barringer 's exhibit No. 1. Re-

spondent Barringer 's exhibit No. 1 is in words and

figures, as follows, to-wit:

PROPOSED AMENDMENT NO. 2.

Strike out the first fifteen lines on page 203

thereof, and substitute in lieu thereof, the follow-

ing: [877]

The Phoenix Title & Trust Company as such

gave no money or other thing of value in return

for the conveyance. At that time I knew Thomas J.

Tunney. He was a clerk in the Phoenix Title &
Trust Company and, so far as I know, did not owe

Mrs. Barringer any money. I have in my posses-

sion a declaration of trust which was executed by
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(Testimony of L. J. Taylor.)

the Phoenix Title and Trust Company covering the

premises described in Respondent Barringer 's ex-

hibit No. 1. The declaration of trust is dated Janu-

ary 9, 1929, and is signed by Mr. Clements as vice-

president of the Phoenix Title & Trust Company

and attested by myself as secretary. I know the sig-

natures of Mr. Clements and myself to be true sig-

natures.

PROPOSED AMENDMENT NO. 3.

Strike out commencing with the 8th line from the

top of page 227 thereof, and continuing through

line 20 of said page, and substitute in lieu thereof,

the following:

I am familiar with the handwriting of Thomas J.

Tunney. Examining the instrument you hand me,

which is a note dated December 20th, in the sum of

$85,000, payable to Margaret B. Barringer, purport-

ing to be signed by Thomas J. Timney, the signature

thereon is Mr. Tunney 's signature.

Thereupon said note was introduced in evidence

as Respondent Barringer 's exhibit No. 3, which ex-

hibit is in words and figures as follows, to-wit

:

$85,000 Phoenix, Arizona, December, 20, 1928
'

' Three years after date, for value received, I

promise to pay to MARGARET B. BARRIN-
GER or order, at 130 West Adams Street, Phoe-

nix, Arizona, the sum of EIGHTY-FIVE
THOUSAND and no/lOO Dollars, with interest

thereon from December 20, 1928 to maturity of
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this note, at the rate of seven per cent per

annum, payable quarterly. [878]

''Should the interest as above not be paid

when due, it shall thereafter bear interest at ten

per cent per annum until paid.

"Should default be made in the payment of

any installment of interest when due, then the

whole sum of principal and interest shall be-

come immediately due and payable at the op-

tion of the holder of this note, with interest

from date of such default at ten per cent per

annum until paid on the entire unpaid prin-

cipal and accrued interest.

''Should the principal hereof not be paid in

full at maturity, it shall thereafter bear in-

terest at ten per cent per annum until paid.

"Principal and interest payable in lawful

money of the United States of America.

"Should suit be brought to recover on this

note, I promise to pay as attorney's fees 5%
additional on the amount found due hereunder.

This note is secured by Declaration of Trust

No. 418 of the Phoenix Title and Trust Com-

pany."

(Signed) THOMAS J. TUNNEY."

The reverse side of said exhibit bears the follow-

ing endrosement: "Interest credited hereon to Jan.

10, 1929, date of closing transaction as per agree-
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(Testimony of L. J. Taylor.)

ment between parties. By Phoenix Title & Trust

Company (Signed) L. J. Taylor, Trust Officer."

PROPOSED AMENDMENT NO. 4.

Strike out the words, "trust property" in 2d line

from bottom of Page 235 thereof, and insert in lieu

thereof, the following: "Property described in the

declaration of trust."

PROPOSED AMENDMENT NO. 5.

Strike out commencing with the 7th line from

top of page 236 thereof, and continuing through to

4th line from bottom of page 237 thereof, and sub-

stitute in lieu thereof, the following:

Cross-examination by Mr. Nealon.

I handled this transaction, except as to minor de-

tails, practically since its inception. There was a

consideration [879] paid in the transaction, but not

by the Phoenix Title & Trust Company. At the

time of the passing of the deed, $20,000 cash was

paid into our hands by L. D. Owens, Jr. So far as

I know, nothing had been paid previous to that

time. At the same time the $20,000 was paid, Mr.

Owens paid other money into our hands. He paid

us all told $50,000. Another ten thousand was subse-

quently paid by other parties, $7,500 being paid by

H. C. Dinmore and $2,500 by S. W. Mills. Mr.

Owens made his payment on January 11, 1929. That

was the payment of $50.00, and was paid by cashier's
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check delivered to me by Mr. Owens. The ten thou-

sand was paid on January 14, 1929. Mr. Tunney is

a clerk in the Phoenix Title & Trust Company,

having been there for several years. He put up no

part of the consideration, but he received compen-

sation of $20 for signing the note. The note was

signed by him about the time this whole thing was

done. I cannot tell the exact date because the note

is dated one date in December and the transaction

was closed at a later date in January. Tunney exe-

cuted the note between that time and the actual

signing of the declaration of trust. I am sure the

note was not signed on the actual date it bears

liecause I put an endorsement on the note of interest

being credited so it would not be charged up prior

to the delivery of the note. The probabilities are

that the declaration of trust was not signed on the

date it bears, which is January 9th. The reason for

this is that the instrument by which we acquired

title was not recorded until January 14th. The com-

plete terms of the deal were settled as of January

9th. The money was paid to us on the 11th and 14th,

respectively, and we recorded the deed on the 14th.

I feel sure I did not sign the instrument until we

had title, and I am satisfied that the instrument was

signed by the Phoenix Title & Trust Company on

January 14th, when the [880] deed was recorded. It

was signed by other parties prior to that time. The

instrument was complete at the time we signed it.

It Avas executed in triplicate, one copy being de-
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livered to Mrs. Barringer, one to L. D. Owens, and

the other is the copy in evidence here. The purpose

of having Mr. Tunney sign the note, as stated to me
by Mr. Owens, was that Owens did not want the

personal liability. Our check for the taxes was

drawn on November 3, 1930, and payment was made

direct to the treasurer by us. The receipts that I

spoke of having been received since bankruptcy

were payments upon lots previously sold. We have

had no other source of income except what Mrs.

Barringer put into our hands for this purpose.

Redirect Examination by Mr. MacKay.

The total consideration for this transaction was

$105,000, of which $20,000 was paid in cash and

$85,000 by the Tunney note. We paid all told to

Mrs. Barringer or to Mr. Bennitt as her agent,

$20,000 cash in connection with the sale. These

other payments made into our hands were for pur-

poses covered in the declaration of trust. Since the

tiling of the petition in bankruptcy our company, as

trustee under this declaration of trust, has executed

conveyances covering lots in Windsor Square. There

has been no change in our procedure concerning the

title on things paid out since bankruptcy started.

I am not prepared to say whether anybody has paid

out and gotten deeds or not. I haven't looked it up

to see.

Mr. MACKAY: Has your company, Mr. Taylor,

conveyed any lots the release prices of which have
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been paid, or in part paid, since the beginning of

these proceedings, I will ask yon first, do you know

w^hether it has ?

The WITNESS : Yes, there have been some con-

veyances. [881]

Re-cross Examination by Mr. Nealon.

Mr. NEALON: Were they all lots that are in-

volved in this hearing, Mr. Taylor ?

The WITNESS: You will have to make that a

little more definite, Mr. Nealon.

Mr. NEALON : Were they all lots that had been

released from any claim of Margaret B. Barringer

prior to the pendency of the bankruptcy proceed-

ings?

The WITNESS: Some of them w^ere. I am not

positive whether there were any lots that hadn't

been released by Mrs. Barringer before the bank-

ruptcy started that have been conveyed. I cannot

answer that question as to whether any of them in-

cluded the lots upon which Mrs. Barringer had a

lien at the time of the bankruptcy. I know that

some were conveyed which had been released prior

to that time.

Mr. NEALON: Do you know whether any of

those deeds were executed on the contracts that had

been made prior to bankruptcy ?

The WITNESS : No, I don't know.

Mr. NEALON : Will you furnish the Court wdth

a list of the deeds executed by you since the adjudi-
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cation of bankruptcy or since the filing of the peti-

tion in bankruptcy, which was October 25th last?

The WITNESS: I can have such a list pre-

pared. I cannot give it to you.

Mr. NEALON: So far as I am concerned, I am
willing to stipulate that such a list may be received

in evidence upon Mr. Taylor's certificate.

Mr. MACKAY: We will so stipulate. I suppose

it would be well to see whether the release price

in some instances was paid after the date of bank-

ruptcy. Could you show that also, Mr. Taylor ?

[882]

The WITNESS: Yes, sir.

PROPOSED AMENDMENT NO. 6.

Strike out commencing with 4th line from bottom

of page 238 thereof, and continuing to 9th line from

top of page 240 thereof, and substitute in lieu

thereof, the following:

I am treasurer of Phoenix Title & Trust Com-

pany. Its books and records are kept under my
supervision. I became treasurer in January, 1929.

In January, 1929, I was notified by the directors or

officers of the company that it had executed this

declaration of trust, and a copy was placed in my
custody. We set up a main trust ledger concerning

the trust and also individual contracts concerning

each lot that was sold. From time to time we re-

ceived payments from lot purchasers. Our depart-
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ment made allocation and disbursement of such

moneys. The payments were split up in accordance

with the declaration of trust. The records I have

contain a complete statement of all payments made

to our company by lot purchasers and also contain

accurate statements of how the money has been dis-

bursed or allocated by our department. I have

recently examined the records and from such ex-

amination can state that the amount of money

which has been collected from contracts in Windsor

Square and applied to the Barringer indebtedness

consisting of the $85,000 note signed by Tunney, is

$15,125.30, leaving a balance of $69,974.70. Accord-

ing to our records, the interest on the Tunney note

has been paid to December 20, 1929, the interest

coming from beneficiary funds. No moneys have been

received by our company since that date. Since

October 25, 1930, some payments have been coming

in from contract purchasers. The amount of such

accruals to date is $2,015.44. This is not [883] the

total amount received because certain expenses and

fees of the trustee have been deducted. After pay-

ing these fees and expenses of the trustee, we had

on hand on November 14th, $2,320.24. Of the money

I

collected, we allocated $165.33 to the improvement

fund, and we have $2,015.44 to apply upon this

note. We have not made such application on account

of these proceedings. We were ordered by the trust
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trust. The order was made shortly after the bank-

ruptcy proceedings were started.

Cross-Examination by Mr. Nealon

The application of $15,125.60 upon the Tunney

note leaving a balance of $69,974.70, was all done

prior to the bankruptcy proceedings on October 25,

1930, and since that time, the trust has been held

in status quo. I cannot at this time separate the

figures showing what collections were upon the lots

involved in these proceedings. The $165.33 which I

said went into an improvement fund has not been

applied as yet. We are holding that. The total

amount we were holding on November 14, 1931,

was $2,320.24. Since that time, there have been

three collections which total $125. We have no

charges made against this estate prior to October

25, 1930, which have not been paid. The amount

that w^as applied as payment on principal on the

Tunney note, should be $15,025.30, instead of $15,-

125.30 as I testified. That was an error in subtrac-

tion.

PROPOSED AMENDMENT No. 7

Strike out commencing with 10th line from bottom

of page 244 thereof, and continuing through to 4th

line from bottom of page 245, and substitute in lieu

thereof, the following : [884]

Q. What is the market value of the unimproved

lands in that immediate section, Mr. Ka^j %

A. Well, I would be glad to take $750 an acre

for mine now.
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Mr. NEALON : I move to strike out the answer
as not being responsive to the question.

The REFEREE: Just answer the question as

indicated.

The WITNESS : Well, it would depend whether
it is upon that paved road. It would be more than
if it is back a little bit. In my opinion, the value

of the eighty acres just north of this property—just
across Colter Street, is around six or seven hundred
dollars an acre. Windsor Square I place at a higher

valuation, at $1,000 to $1,200 an acre, because it is

on the main highway and paved. I consider the

valuation of the paving and the cost of the im-

provements in that. I do not know the cost per lot

of the paving there. Referring to the map of the

subdivision, I would value Lot 3 in Block 1 at

$400. Lots 4 and 5 in the same block would be the
same value. Lot 10 in the same block I think $300
would be a good price for that, and Lot 11 about
the same. Lot 18 in Block 1 I would say about
$350. I am taking into consideration that it is paved
in front of that lot. I am familiar with the cost of
paving generally in the city. This lot being prac-
tically 60 feet, the cost of the paving equal to that
in front of that lot, would be betAveen $250 and
$300. If they paid cash for the paving, there would
be a considerable discount. Lot 19 would be about
the same value. In block 2, I would value Lot 18
at around $350. Without the paving, I would prob-
ably value it at $200. The paving adds a great deal
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to it. A great many people would rather buy a lot

without the paving. I wouldn't say that when the

paving is paid for, but the lot is bound to be

cheaper. I do not know that the paving here is all

paid for. Lot 14 in Block 1 I would value at aromid

$400. Lot 40 in Block 2 I would value right [885]

around $550. Lot 1 in Block 3 I would value at

$600. Lot 38 in Block 3 about $650. Lot 10 in Block

5 about $550. Lot 14 in Block 8 $450. Lot 21 in

Block 8, $650 or a little more. Lot 1 in Block 9 is

worth $1200. Lot 26 in Block 4 about $1800. I do

not know of any sales of property improved simi-

larly to Windsor Square that have been made

within the last year—^not vacant lots. I am basing

my opinion on my own judgment. My own judgment

is based on a little common horse sense. It is my
own personal opinion; that is the only ground I

have. I based my opinion of the value of ten to

twelve hundred dollars per acre which I placed

upon the whole tract solely upon my own opinion

and I have no further grounds for that opinion than

I have given here.

PROPOSED AMENDMENT No. 8.

Strike out commencing with the 12th line on the

top of page 246 thereof, and continuing to the 3rd

line from top of page 248 thereof, and substitute

in lieu thereof, the following:

Q. You are the trustee for the bankrupt in this

case, are you not, Mr. Lilley ?

A. Yes, sir.
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Q. And you have had a fairly long and varied

experience as a realtor in this city, have you not?

A. Yes.

Q. At the present time you are president of the

Dwight B. Heard Investment Company, are you

not?

A. Yes.

Q. And you are familiar with values of real

estate in Phoenix and vicinity?

A. Yes, I think so.

Q. And you have consummated yourself and

supervised the consummation hy other men in your

company of numerous real estate sales and trades,

and you have observed sales and exchanges that have

been made by other firms in this city for [886]

many years?

A. Yes.

Q. And as such you have acquired sufficient

knowledge of the conditions and circumstances sur-

rounding the real estate values in the city of Phoe-

nix and vicinity to form an opinion as to the value

of most any real estate, have you not ?

A. Yes, I can always form an opinion of any-

thing I examine.

Q. And you have sufficient knowledge and infor-

mation upon which to form an opinion as to the

cash sale value of property which is not released

from the declaration of trust in the Windsor Square

Development, Incorporated? I am not asking you
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for your opinion yet but I am asking you if you

have one.

A. Yes, I can form an opinion upon that all

right.

Q. Now, let us assume, Mr. Lilley, if we were

to hold a sale of all the property in Windsor Square

which has not been released from the declaration

of trust, could you form an opinion as to what would

be the highest cash offer which would be made for a

sale of that property en masse, not by separate lots

but in its entirety?

Mr. NEALON: I object to that, if your Honor

please, adding to our other objections, that it is no

way to fix values. You cannot tell in that way that

the best cash bid would be made.

The REFEREE : Well, what cash would be paid

would hardly fix value. The objection is sustained.

Mr. MACKAY: An exception.

You may answer, Mr. Lilley.

A. I don't believe I want to make a guess on

what cash offer could be obtained at this time. It

Avould be a random guess. I don't think it would be

worth an^^thing at all.

By Mr. MACKAY:
Q. Have you an opinion as to the present cash

value of that property in its entirety?

A. Yes, I would have to do a little [887] figuring

to arrive at what my opinion would be, but it would

be based on sales that have been made there recently

in the tract.
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Q. It would be based upon what you consider

the cash value of each separate lot and then making

an aggregate of such values, would it ?

A. Yes, with some deduction, of course, for mak-

ing a wholesale trade.

Q. It would be impossible, would it not, to sell

those lots separately for a sum we will say as high

as sixty or seventy thousand dollars, by selling the

entire tract to one purchaser ?

Mr. NEALON: I object to that. In the first

place it is a leading question. In the second place

it is not clear.

By Mr. MACKAY:
Q. I am asking you, of course, for your opinion.

A. Yes, I don't believe I quite got that.

Mr. MACKAY: Will you read him the original

question, please, Mr. Reporter?

(Thereupon the original question was read aloud

by the reporter, as follows:)

"Question: It would be impossible, would it not,

to sell those lots separately for a sum we will say

as high as sixty or seventy thousand dollars, by sell-

ing the entire tract to one purchaser?"

The WITNESS: I don't see how you can sell

that separately

Mr. MACKAY : I will strike the question. It is

ambiguous.

By Mr. MACKAY:
Q. In your opinion, Mr. Lilley, at the present

time could a sale of the entire tract be made to
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any person or corporation for a sum as liigii as

sixty or seventy thousand dollars'?

Mr. NEALON: I object to that, if your Honor

please. [888] That is no way to prove value, and

there are several very important elements omitted,

if he is going to prove that.

The REFEREE: Oh, the question may be

answered.

The WITNESS: Well, on the basis of the

present market it would be hard to get a cash offer

for the whole tract at all.

By Mr. MACKAY:
Q. At any price?

A. Yes, sir.

Q. Let me ask you, Mr. Lilley, do you feel if you

oifered those lots separately that they could all be

sold at a single sale ?

A. I don't quite understand how you could sell

them separately and have a single sale.

Q. Let me explain that. By a single sale I mean

could you dump all of these lots on the market at

the same time and sell all of them for cash, we will

say, within a period of one week?

A. No, sir, not in my opinion.

Mr. NEALON: I object to that, if your Honor

please. This is something

The REFEREE : That is an improper question.

That does not relate to any situation that would

appear to arise in this case.
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By Mr. MACKAY:
Q. To sell these lots to separate purchasers in

your opinion would require a considerable period

of time, would it not?

A. Yes, it would.

Q. Unless they were to be sacrificed at a very

low price ?

A. Yes, sir.

Q. Supposing you w^ere to dump these lots on

the market, do you think that purchasers for all of

them could be obtained at such prices as would i\%-

gregate as high as sixty or seventy thousand dol-

lars, unless a more or less intensive sales campaign

and advertising campaign was carried on? [889]

A. Well, I don't think they could be sold quickly

at any price under the present market conditions.

Q. Under the present market conditions liow

long do you think it would take you to sell enous^h

lots out there to aggregate as much as sixty or

seventy thousand dollars?

Mr. NEALON: That is assuming, of course, that

the present market conditions continue?

Mr. MACKAY: Yes.

Mr. NEALON: It is calling for something only

the Grod above knows, so I don't think it is a proper

question, if your Honor please. The witness can-

not guess at what the values may be by the time a

sale could be made as a judicial sale.

Mr. MACKAY : Of course, they might get worse

instead of better.
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A. Well, I would not like to make a guess. That

is a pretty wild guess to make. I would prefer not

to make one upon that.

By Mr. MACKAY:
Q. In your opinion it would take some consider-

able time, Mr. Lilley ?

A. Yes, it would.

Q. A good many months?

A. (There was no answer.)

The WITNESS : Are you waiting?

Mr. MACKAY : My question was not very much

of an interrogatory. I said, ^'A good many months,'^

Q. You feel it would take a good many months

to sell this property out and realize as much as sixty

or seventy thousand dollars, do you not?

A. Under the present market conditions it w^ould

take a good many months to sell it at an aggregate

of sixty or seventy thousand dollars, yes.

Cross Examination by Mr. Nealon

Our firm handles a great many mortgage loans

and we come in contact with people defaulting on

their interest because of the present financial situa-

tion. At the present time, due [890] largely to the

depression, we do not accelerate mortgages and

foreclose immediately. We do not feel that we are

losing our security by being lenient and not com-

pelling a strict adherence to the terms of the mort-

gages. I have not made calculation as to the value

of this tract as a whole, based upon sales that have
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taken place there the last year that I know of

within my own knowledge, but I can make it very

shortly because I have been the trustee in bank-

ruptcy. There are approximately 200 lots in these

proceedings. The average sales there have been

right at $600, and based upon that, the value of the

whole would be $120,000.

Redirect Examination by Mr. Mackay

The sales to which I have referred have been for

cash. There have been ten or eleven sales made

since I have been trustee.

Mr. MACKAY : At that rate it would take al)out

twenty years to clean out the tract, would it not?

The WITNESS: Just about.

Recross Examination by Mr. Nealon

No applications for sales were made until last

May and only a few lots were offered for sale at

that time. When I answered Mr. Mackay 's question

in which he suggested it would take twenty years to

sell out this tract on that basis, I was answering

his question as I understood it, that at the rate of

ten lots per year it would take that long to sell 200

lots. In my opinion it would not take twenty >Tars

to sell the lots. There is no reason why, ujider nor-

mal conditions, this tract could not be sold. It is a

beautifully located tract and well improved. It

could be sold as readily as any other tract, I think.

It is a well paved tract. The streets that are paved

are Orange Drive, North Windsor Drive, and Wind-
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sor Boulevard and Windsor Drive are paved. Arden

street, I would say [891] is 80 per cent paved, and

the same of Kennemore. There is county paving on

Seventh Street, and Camelback Road is county pav-

ing. Inside the tract the paving is macadam and

bitulithic paving, about five inches I think. The

paving on Camelback Road is concrete and that on

Seventh Street and Central Avenue is concrete

paving.

Redirect Examination by Mr. Mackay

Q. Mr. Lilley, you several months ago procured

from this court an order authorizing you to sell this

property free and clear of any liens, did you not?

Mr. NEALON: I object to that. The record is

the best evidence as to that.

The REFEREE : The record is here upon that.

Mr. MACKAY: I would like to have the court

rule upon the objection, please.

The REFEREE: That is objectionable. The

record is here.

Mr. MACKAY: I wish to have the ruling. I

wish to ask the question and have it in the record.

It is explanatory, I admit, but it is in the form I

wish to put it.

(There was no ruling by the Referee)

A. Yes, I think there w^as such an order made.

By Mr. MACKAY:
Q. Now, have you attempted to make a sale un-

der anv such order?
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Mr. NEALON: I object to that, if your Honor

please. In these proceedings the pleadings filed

herein show that the purpose of this hearing is to

ascertain these liens—or asserted liens, so a sale

could be made free and clear of liens. I further

object to it on the ground that the record here shows

that the respondent, Margaret B. Barringer, came

into court and objected to the sale of these lots

until her lien was—until her lien, as she called it,

was established, so that she might [892] bid up on

these lots, and I avow that the record shows that.

The REFEREE : Objection sustained.

Mr. MACKAY: An exception.

You may answer, Mr. Lilley.

A. No, there has been no effort to make a sale

of the lots that we term the Barringer lots until

the claim has been proven.

PROPOSED AMENDMENT No. 9.

Strike out commencing with line 10 from bottoui

of page 251 thereof, and continuing through to 4tli

line from bottom of page 252 thereof, and substi-

tute in lieu thereof, the following:

The matter of the collection for Mrs. Barringer

was first placed in our office to the best of my recol-

lection by Mrs. Barringer 's son in September, 1930.

He at that time requested us to proceed to foreclose

her lien under the declaration of trust. Prior to the

date of adjudication in bankruptcy, which was Octo-

ber 25th of that year, we were furnished a vo-
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luminous file which I think was placed in our hands

by Mr. Bennett. We spent considerable time, first

in examining the provisions of the declaration of

trust. We secured from the Phoenix Title and

Trust Company a statement of the account between

the beneficiary and the payee, statements of lots

which had not been released, and we checked with

Mr. Bennett the same matters he had in his pos-

session, records of the same nature, or copies of

them. I have forgotten which we took up first, the

records in the Trustee's office or whether we first

took the matter up with Mr. Bennett. We also went

into the question of the interest of the corporation

which W'as then operating a utility in connection

Avith the subdivision. It was called the Windsor

Square Improvement Company. We looked up more

or less law, had [893] numerous interview's with

Mr. Owens, who at that time was remonstrating

with us to withhold the foreclosure proceedings,

he having come to our office on numerous occasions

with proposals which contemplated an extension of

time within which the covenants of the beneficiary

could be performed. We gave considerable atten-

tion to Mr. Owens' proposals, but failed to come to

any satisfactory compromise and he then stated if

we went ahead with the foreclosure suit, he would

throw the entire project into bankruptcy. We took

no action as to the Windsor Square Improvement

Company. Subsequently, after several conferences
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with yourself (Mr. Nealon), it was determined that

the claim, if any existed on behalf of the Windsor

Square Improvement Company, should be presented

under an order to show cause, and I think that

company failed to answer the order to show cause

and it was adjudged that it had no interest in the

property. I suppose that appears of record in the

proceedings. That action was brought by the Trus-

tee in Bankruptcy. We spent some time in confer-

ring with the Trustee's attorney on the procedure

to be followed. We don't claim, any credit for it at

all. The reason we didn't foreclose the declaration

of trust prior to bankruptcy was that we were too

rushed in the office at the time—in the short period

that you mention—to satisfy ourselves as to all of

the legal problems involved and to prepare the

necessary pleadings, although I might say that I

did prepare a draft of a complaint. We were also

deterred from pressing the matter very vigorously

because of the fact that Mr. Owens was calling

at the office frequently and making proposals which

were not entirely unsatisfactory, and it appeared for

a while that we might not foreclose for some time.

It developed after half a dozen or more of these

conferences that we would be unable to come to a

satisfactory settlement of the matter. Mr. Owens
made it clear to us that he was going to go into

bankruptcy or in [894] some manner throw this

scheme into bankruptcy, and having had some limi-
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ted experience in such matters, I felt if we com-

menced foreclosure suit, that those proceedings

would be enjoined promptly by the Trustee in Bank-

ruptcy and there would be much ado about nothing.

I can't remember at Avhat time Mr. Owens notified

us that he would probably go into bankruptcy. I

should say that it probably was some time before

the middle of October. It was after we had been

negotiating with him for some time. The fee we are

asking is under the provisions of the declaration of

trust, and not for any services to the estate in

bankruptcy.

PROPOSED AMENDMENT No. 10.

Strike out commencing \sdth the 10th line from

the top of page 255 thereof and continuing through

to 4th line from bottom of page 256 thereof, and

substitute in lieu thereof, the following

:

Mr. NEALON: We object to that testimony,

first, upon the general grovmds heretofore made to

testimony in regard to conditions and under the

alleged declaration of trust; and secondly, on the

ground that the hypothetical question is improper

in form and substance, in that it does not separate

the serAdces claimed to have been rendered prior to

bankruptcy and the services rendered subsequent

to bankruptcy, nor does not separate what is done

merely for the benefit of A and that which may be

done for the benefit of the estate in bankruptcy;

third, that it assumes manv facts not in evidence
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and omits many facts that are in evidence; next,

that it supplies as a matter of conjecture what may

take place in the future, and \Yhich may never take

place, namely, that counsel for A may be successful

in defeating the claim of the trustee in bankruptcy

that this lien is invalid. [895]

The REFEREE: The objection is sustained, and

the question may be answered under the rules.

Mr. MACKAY: And I will note an exception.

The WITNESS: I will say from the facts stated

in the hypothetical question that a fair and rea-

sonable value would be ten per cent upon the

amount found, the amount owing, if the lien was to

be foreclosed in that amount, or to be protected

in that amount.

Cross Examination by Mr. Nealon.

Regardless of the provisions in the contract lim-

iting the recovery to five per cent, I would think

the reasonable value of the services would be there,

although they might contract for a great deal more

or a great deal less ; but answering the hypothetical

question as to the reasonable value, I would say ten

per cent.

Mr. NEALON: Yes. Now, Mr. Ward, from the

question asked of you, can you separate and give

the reasonable value of the services prior to Octo-

ber 27, 1930, the testimony showing that the matter

was placed in the hands of counsel in September

of that vear ?
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Mr. MACKAY : May I interrupt you, Mr. Nealon,

to state that the witness was merely examined on

the hypothetical question and not on the basis of

testimony which he may have heard in court here?

Mr. NEALON: Well, on cross-examination I

think I have got a right to ask that question, if he

can from the question answer that.

The WITNESS: Well, I would say. Judge, I sat

there and heard this gentleman here speaking about

what was done before. May I take that into con-

sideration in that question ?

Mr. NEALON: On my cross-examination.

The WITNESS: Yes. [896]

Mr. NEALON: Yes, you may take into consid-

eration all that you have heard testified to in the

court room.

The WITNESS : Well, as I listened to him there,

if a person brings to me a suit in that sum, a great

many thousands of dollars, I look first to the re-

sponsibility; second, w^hen I found that there was a

declaration of trust instead of a mortgage, and if I

found also that that declaration of trust had not been

recorded, I would feel right away that it required

—that there was questions involved there that re-

quired a lawyer to get his nose in the law books

and just stay there, time to determine what—

I

have drawn some several declarations of trust, and

they are long and involved, to the point, and all;

and if I was charging a fee, I would figure to charge
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my client—if Mrs. Barringer was my client, if that

is her name, I would have said right there, "I

want $5,000 for it" right there without a step, if

I had to determine all those things. He says there

is a declaration of trust, and as I heard his testi-

mony back there, it was a declaration of trust pro-

viding a lien instead of a mortgage providing a lien,

just a common mortgage. I heard him also say

that there was some questions raised about that

declaration of trust not being recorded. I w^ould

have to determine right away what that bound and

whom it bound and whether I was bound by it as

against creditors, and all that kind of thing. In

other words, I would have to get my nose searching

authorities; and I suppose Mr. Mackay and Ellin-

wood and Ross, who are better lawyers than I am,

would get right in tip-top, head-over-heels into that

right away, I know I would, and I think any other

lawyer would. And I would say that the amount

involved, I would hate to look into a case like that

—I would say that the reasonable value of the

services of that case to get right into it and assume

the responsibility, would be at least $5,000 before

he gets into this other. [897]

Now, I wouldn't want to say that the balance

over $5,000 would be paid for the services done

after that, but I Avas taking the whole based upon

the hypothetical question that I arrived at ten per

cent on. We have a theory of about ten per cent

on such matters.
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Mr. NEALON: But from the testimony you

heard in court what would you testify as to the value

of the services rendered by Mr. Mackay and Ellin-

wood and Ross prior to October the 27th, 1930?

The WITNESS: Yes, assuming that this came

into their office and these questions were before

them?

Mr. NEALON: Yes. No, just confine your an-

swer, Mr. Ward, to that.

The WITNESS: Yes. I said $5,000.

Mr. NEALON: $5,000?

The WITNESS: Yes.

Mr. NEALON: Now, can you from the evidence

in court form a value as to the services that were

rendered by the counsel with benefit to the bankrupt

estate?

The WITNESS: No.

The WITNESS resuming: I haven't based my
opinion on what would be the value of the services

to the estate. I have based it upon the question

that even if you split the services, what the reason-

able value of them are.

BLAINE B. SHIMMEL

called as a witness for Respondent Barringer, tes-

tified as follows

:

I am a member of the law firm of Moore and

Shimmel.



vs. George E. Lilley, et at. Til

(Testimony of Blaine B. SMmmel.)

Mr, Shimmel's qualifications to testify as an ex-

pert were admitted by counsel for trustee in bank-

ruptcy.

I am generally familiar with the fees charged for

services in foreclosure suits. I was present in court

and [898] heard the hypothetical question w^hich was

put to Mr. Ward. I followed it pretty carefully

and I think I comprehend it in a general way.

Mr. MACKAY : What would you say, Mr. Shim-

mel, as to the value of the services outlined in the

hypothetical question which w^as put to Mr. Ward?
Which question was objected to by the trustee in

bankruptcy for the reasons given in the objection

to the same question in Mr. Ward's testimony,

v/hich objection was sustained by the Referee and

an exception saved by Respondent Barringer.

The WITNESS : I would say that the minimum
compensation, reasonable compensation for the serv-

ices rendered in your hypothetical question would

be approximately sixty-nine hundred or seven thou-

sand dollars, being about ten per cent of the amount

of the recovery, w^hich I understood was $69,000

principal.

Cross Examination by Mr. Nealon.

I am basing my answer on the services rendered

as a whole. I don't know to whom the benefit is

going to accrue, whether it will accrue to anyone

or not. I am not considering any special rules in

bankruptcy governing the allowance of fees, as I
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don't know anything about that. I would say on

the abstract proposition upon the facts as con-

tained in that question that would be my idea of

the reasonable value of those services. The hypo-

thetical question does not differentiate or name any

clients. I am taking the value of the services in a

legal proceeding. I wouldn't say that the services

were worth any less if the litigation was imsuc-

cessful. I did not take into consideration the nature

of the results that might have been obtained in

bankruptcy proceedings as differentiated from pro-

ceedings in the state court or in the federal court.

[899]

PROPOSED AMENDMENT NO. 11.

Strike out commencing with 7th line from

bottom of page 275 thereof, continuing through to

bottom of page 278 thereof, and substitute in lieu

thereof, the following:

Cross Examination by Mr. Nealon.

At the time I w^as investigating or organizing

the corporation, Windsor Square Development

Company, I had a conference in which myself, Mrs.

Barringer, Mr. Taylor of the Phoenix Title and

Trust Company, and Mr. Tom Maddock partici-

pated. It took place in the little booth that was

ordinarily occupied by George Mickle over at the

old Title and Trust company office. I cannot recall

the exact time, but it might have been two days or

two weeks prior to the date of the articles of incor-
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poration of the Windsor Square Development Com-

pany. The meeting was brought about by Mr. Tay-

lor of the Phoenix Title & Trust Company and

myself at the time when I represented some parties

who were contemplating the taking over of the

financing of the indebtedness ow^ed by Dinsmore

and others to Mrs. Barringer, Phoenix Savings

Bank and Trust Company, the municipal taxes,

and the office of the Phoenix Title and Trust Com-

pany itself to get at the true state of the then

indebtedness. Mr. Tom Maddock was called in. He
was an engineer in charge of this project and had

for one reason or another, kept more or less accu-

rate account of the moneys expended in the way of

improvements and it was for the purpose of finding

out what the actual value of the partially developed

addition was at that time, and what indebtedness

existed, comprised of matured partial payments to

Mrs. Barringer, interest, a large amount of money

owing to Maddock and Holmquist, and an amount

of money owing to the Phoenix Savings Bank and

Trust Company, for which there had [900] been

several lots deposited as security. At that time we

found out through Mr. Maddock 's records that the

improvements made were estimated to be about

$90,000, with an indebtedness charged against that

of $4,000 to Maddock and Holmquist, twenty-eight

to thirty thousand dollars to the Phoenix Savings

Bank and Trust Company, and a substantial amount
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to Mrs. Barringer and to the state and subdivisions

in the form of taxes.

By Mr. MACKAY:
Mr. Cunningham, I am not quite clear on this

$90,000 which you stated had been incurred by Mr.

Owens and his associates in connection with putting

in the improvements. I believe you stated that that

matter was discussed.

The WITNESS: Yes. There was an indebted-

ness. That Avas an amount of money given us by Mr.

Tom Maddock as being the amount of the actual im-

provements in that property by reason of this pro-

motion and subdivision that he could actually trace

through figures. The $90,000 that I referred to in

my testimony was an over all amount that he gave

to us as being the amount in which this property

was enhanced up to that time. He also said, "I

can't in anywise tell you the amount of money that

has been expended in the way of advertising and

such as that, but, he says, *'I can trace that amount,

$90,000."

By Mr. MACKAY:
I don't know the exact purpose of this, your

Honor. It seems to me, your Honor, we are getting

hearsay evidence into the record as to the value

of improvements which have been constructed by

the bankrupt's predecessor in interest.

I don't know what you have in mind to establish,

Mr. Nealon, but if that is the matter that you do
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seek to establish, I wish to strike the last answer

of the witness on the ground that it constitutes

hearsay. [901]

By Mr. NEALON:
Now, if your Honor please, I think we could get

along a little faster if we proceed in an ordinary,

proper way.

The REFEEEE: Well, it may stand subject to

the objection. Proceed.

By Mr. MACKAY:
Exception.

The WITNESS resuming: It is hard for me to

remember exactly, but I am quite sure that the

incorporation of the Windsor Square was subse-

quent to this conversation at the conference I have

just referred to. Nothing was said at this confer-

ence about current accounts other than this $12,000

that Tom Maddock kept talking about as owing to

him and Fritz Holmquist. He insisted on that most

of the time. I don't know whether the Windsor

Square Development Company mantained the care-

taker on the premises during the time in which the

Windsor Square Development Company, Inc., took

the transfer of the interest in that property to

which I have referred. From my own knowledge,

I don't know that the pumping of w^ater and so

forth proceeded, but from other reasons I know

that it did. Technically, I guess that Windsor

Square was conducted by the corporation just as it
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had been done preceding that time, but actually we

never knew a thing about it. We incorporated and

quit. That is all we did. The reason I know about

the pump going all the time, I had other interests

and I knew it from that, but not as a stockholder

or president of the Windsor Square. Legally I

know that so far as that cost was incurred during

the time that the Windsor Square took this transfer

of interest that there was that liability created

against the corporation, whatever it may have been
;

practically we didn't know anything. The current

debts and the payment thereof were not discussed

at any time in our dealings. The figures that I got

[902] at that meeting, I presented to my principals,

and that is all. They took them among themselves

and talked them over, and that is all I know about

it. I would like to say something by way of expla-

nation of something that might look like a discrep-

ancy in the record. All these negotiations only cov-

ered a matter of a few days or two or three weeks.

But the matter of taking the assignment that we

talked about yesterday from Owens and Dinsmore,

and so forth, to the Windsor Square Development

Company, and the organization of Windsor Square

Development Company, all happened at one time,

one day. Dinsmore was going out of town at eight

o'clock that night, and went. He left that night, so

it was all done one day, whatever date that was,

irrespective of what date might appear in that as-

signment to Windsor Square Development Com-
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pany. In organizing this corporation there was no

plan to avoid the liabilities that the previous own-

ers had contracted.

Redirect Examination by Mr. Mackay.

The WITNESS resuming: From the organi-

zation of this company until the transfer to Mr.

Owens was made in October of 1930, the directors

of the company did not meet for the purpose of

authorizing its officers or agents to employ a care-

taker or to incur any liability in the preservation

and maintenance of Windsor Square ; nor did they

do so informally. The officers of the company did

not assume to make arrangements for the pumping

or other preservation of Windsor Square and to my
knowledge, no officer or agent of the company se-

cured any extension of credit or made any disburse-

ment of money or other thing of value for those

purposes. [903]

PROPOSED AMENDMENT NO. 12.

Strike out commencing with the 16th line from

the bottom of page 316 thereof and continuing

through to the 9th line at the top of page 320

thereof, and substitute in lieu thereof the following

:
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THOMAS HADDOCK
called as a witness for the trustee in bankruptcy,

testified as follows

:

Direct Examination by Mr. Nealon.

I am an engineer and have been engaged in that

profession for 31 years. I have had some experi-

ence in connection with the laying out of subdi-

visions of real estate and the engineering features

of improvements thereon. I am a member of the

firm of Holmquist and Maddock, and our partner-

ship staked out the subdivision of Windsor Square

and subsequently had charge of the engineering

and supervision of the construction that was done

out there. We supervised the putting in of the im-

provements. My recollection is that we started in

the early part of 1929 and continued something

short of a year.

By Mr. NEALON:
Can you tell us what improvements were put in

that subdivision under the supervision of your

partner and yourself?

By Mr. MACKAY: I object to that on the ground

that the question is irrelevant, immaterial, and in-

competent for any purpose whatever, and not Avithin

the issues raised in this proceeding.

The EEFEREE: The objection will be over-

ruled.

By Mr. MACKAY : An exception.

The WITNESS: Yes, sir.
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By Mr. NEALON : Please tell them to the court,

Mr. Maddock. [904]

The WITNESS: Can I refer to notes of what

they were?

By Mr. NEALON:
Yes, for the purpose of refreshing your memory

you may.

The WITNESS : I could not possibly remember

it otherwise. Do you want all of the items'?

By Mr. NEALON: Yes. I prefer the details,

if you please.

By Mr. MACKAY : May the record show our ob-

jection to all questions touching upon the time of

installation and the extent of the improvements in

Windsor Square, on the ground they are irrelevant,

incompetent and immaterial for any purpose, and

incompetent for the purpose of showing any title

in the bankrupt or its predecessors in interest.

The EEFEREE : It may, and the ruling will be

that the objection will be overruled.

By Mr. MACKAY: An exception.

The WITNESS: There was some original work

there clearing and leveling the land, ditching it and

so forth done by Mr. O. F. Fisher. That amounted

to $685.92. A well w^as sunk about 450 feet deep.

It cost $2,350. It was done by a man by the name

of Garrison. The water pipe line system was put in

by Mr. Fisher and cost $12,177.48.

By Mr. MACKAY: May I interrupt just a min-

ute ? When you say it was put in by Mr. Fisher, do
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you mean that he was the contractor in charge of

that or the person who had it put in ?

The WITNESS : It was all done under our direc-

tion. We were getting a percentage for superin-

tending and engineering the construction features.

These bills that I am giving you so far went through

our office and were approved by us before they were

paid or handled by the firm. I have three addi-

tional bills—the actual bills did not go through our

office, but we got the items in order to compute our

percentage upon which we submitted a bill to the

firm [905]

By Mr. MACKAY: Well, when you say Fisher

did a particular piece of work do you mean he

was the man who actually performed the work

rather than the man who had his own property

improved ?

The WITNESS: Oh, yes, they were either

straight contract jobs or force account jobs. Some

were force account jobs, in which case we checked

his timekeeper's cost sheets and approved them

and they went into the firm.

By Mr. MACKAY: Thank you.

By Mr. NEALON : You may proceed, Mr. Mad-

dox.

The WITNESS: Did I give you that order-

will you read the last of my statement there, please,

Mr. Reporter?

(Thereupon the last statement of the witness was

read aloud, as requested, as follows)
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"The water pipeline system was put in by Mr.

Fisher and cost $12,177.48."

The WITNESS: Sidewalks and curbs $19246.68.

Electric light standards sixty-four ninety-eight.

ByMr. NEALON: You mean $6,498 ?

The WITNESS : Yes, sir.

By Mr. NEALON : Pardon me.

The WITNESS: Electric light wiring, $3,169.03.

The entrance posts for lights and so forth to those

streets was $696. Installing of pump, tanks, motors,

and so forth, $2,692. Arizona Sand and Rock Com-

pany, for sand and rock for paving, $11,784.91.

Force accoimt on paving work to Fisher, $24,246.20.

Central Arizona Light and Power, $1,751.80. The

same firm $1,480. Those items total $86,728.02. To

which would be added our five per cent commis-

sion of $4,336.40. We did some additional work on

the survey and laying out of the project, amounting

to $1,328.26. The total items I am giving you here,

$92,392.68. All of those bills went through our

office except the Electric Light and Power Com-

IDany and one for the electric light [906] standards.

But we also looked after that work. It just hap-

pened the bills didn't go through us so I had to

find out what those bills were from the people who

did the work.

By Mr. NEALON: Was the work done then?

The WITNESS: Oh, yes. The only thing, the

other items I am absolutely sure of, and these I
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got from three parties who paid us our percentage

of supervision upon them. They went in and were

handled direct.

By Mr. NEALON: Now, the figures you have

given do not inchide shrubbery and certain other

improvements there, do they?

The WITNESS: I don't know what you mean

by ^^ certain other" but they do not inchide shrub-

bery, trees, or anything like that.

By Mr. NEALON: Were there any other im-

provements that you know of made there other than

those to w^hich you have testified, Mr. Maddox?

By Mr. MACKAY: I object to the question

unless it is made more specific as to when and by

whom.

Mr. NEALON: I am just asking him if he

knows now.

The WITNESS: I think that is all I know

anything about, unless they were made subsequently.

By Mr. NEALON: Now, what in your opinion

was the value of those improvements as compared

with the cost thereof?

The WITNESS: I think their work was done

remarkably cheap. I think all of it was—I doubt

if even under the depression it could be contracted

for today any cheaper than it could have been or

than the force account work was done for at that

time.

By Mr. NEALON: With whom did you con-

tract for vour services?
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The WITNESS: With Owens and Dinsmore.

By Mr. NEALON: Who was in possession of

the contract at the time you made these improve-

ments ?

B}^ Mr. MACKAY: I object, your Honor, on the

ground that it is irrelevant, immaterial, and incom-

petent, and that possession [907] is no basis for

proof of title in the bankrupt or his predecessors.

The REFEREE: The objection will be over-

ruled.

By Mr. MACKAY: An exception.

The WITNESS: You mean physically, or

legally, judge?

By Mr. NEALON: Physically.

The WITNESS: We were dealing with Owens

and Dinsmore. They were apparently in charge of

the work. They told us to go ahead and lay it out

and see that the work was done. I presume they

were in possession of it. I don't know.

By Mr. MACKAY: I move to strike out the

answer of the witness. The witness says that he

presimies but he does not know it.

The REFEREE : Yes, what is presumed may be

stricken.

By Mr. NEALON : Well, as to the physical pos-

session, who was in possession ?

The WITNESS: The physical possession?

By Mr. NEALON: Yes.
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The WITNESS: (There was no answer)

By Mr. NEALON : I mean by that, Mr. Maddox,

who was in charge of the property directing

The WITNESS : (Interposing) Directing ns ?

By Mr. NEALON: Yes.

The WITNESS: Owens and Dinsmore.

By Mr. NEALON: What individuals came out

there and gave any directions or requests or made

any changes in the work ?

The WITNESS: I think the only one would

have been Mr. Owens, for sure, and I doubt if Dins-

more ever made a suggestion. He came out there

sometimes but I don't recall any suggestions that

he made.

The WITNESS Resuming: We received pay-

ments for our work from Owens and Dinsmore. I

don't think I ever met Mrs. Barringer, but I have

been present at meetings at the Phoenix [908] Title

and Trust Company when Mr. Taylor of the Title

Company and Mr. Gene Cunningham were present

and additional times when Mr. Dinsmore was

present. These conferences took place at the time

negotiations were going on with Mr. Gene Cun-

ningham in regard to refinancing the Windsor

Square property. I was with Mr. Taylor and Mr.

Gene Cunningham back and forth between their

offices and Mr. Beach a half dozen times and over a

period of maybe a couple of weeks. These confer-

ences must have been about May or June, of 1930.

I probably could get the date from correspondence
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I have. I, myself, had an account against the

Owens-Dinsmore people at that time, and the mat-

ter of that particular indebtedness was brought up

at every conference. There was a discussion of the

debts that would have to be paid and taken over or

taken up if they were going to take over the prop-

erty, and there was an effort to see what bills could

be postponed at that time. The discussion arose over

the question of the minimum amount of cash neces-

sary to handle the proposition. At this time there

was approximately $1400 due to us. Mr. Owens paid

us one check of $250 along about that time ; a lit-

tle before or a little after. If that amount had been

paid at the time of these conferences, the amount

due us would have been around $1400. If not, it

was more than that—that difference. To a limited

extent I am familiar with improvements put in

various subdivisions, and I believe I am competent

to pass upon the value of paving and sidewalks. As

an engineer, I supervised the putting in of the pave-

ment and other improvements on this property.

By Mr. NEALON: What, in your opinion, was

the value added to the lots in Windsor Square by

reason of the improvements so put in'? I mean the

average increase in the value per lot by reason of

the improvements.

By Mr. MACKAY: I object to that on the

grounds that the [909] question is irrelevant, in-

competent, and immaterial for any purpose what-
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soever. It is outside of the issues involved in this

proceeding.

By Mr. NEALON : If your Honor please, coun-

sel went very urgently and strenuously into the mat-

ters of values out there to demonstrate this property

would not bring $50,000.

The REFEREE : Yes.

By Mr. NEALON: Now, the testimony that I

am seeking to bring out from this witness is a

recognized criterion to be taken into consideration

in establishing values of real estate.

The REFEREE: Yes. The objection is over-

ruled.

By Mr. MACKAY : An exception.

The WITNESS: Why, the number of lots di-

vided into the amount expended would give the

amount per lot. Some lots are larger than others,

therefore, the value of the improvements greater;

the water cost is fairly equally divided, the lighting,

and so forth. I think if you would take your

$92,000 and divide it by the number of lots you

would get an approximate figure.

By Mr. NEALON: At the time of these conver-

sations about the refinancing of the corporation

were or were not Ow^ens-Dinsmore able to meet their

obligations as they matured?

The WITNESS : (Resuming) During the time of

these conversations about refinancing, Owens and

Dinsmore stated they were very hard up at the

time and were endeavoring to raise funds from
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other sources to carry on the work. They met their

indebtedness to us as it came due by finally making

an arrangement by which they transferred the title

of a couple of lots to us in final payment.

PROPOSED AMENDMENT No. 13.

Strike out commencing with the 4th line from the

bottom of page 329 thereof and extending through

to the 4th line from [910] the top of page 333

thereof, and substitute in lieu thereof, the follow-

ing:

The WITNESS (Resuming) The Phoenix Title

and Trust Company handles many subdivisions in

and around Phoenix and in many of those sulxli-

visions we take a warranty deed direct to the Phoe-

nix Title and Trust Company upon a printed form,

the same as is shown in Respondent Barringer's

exhibit one in evidence. A good many of these sub-

divisions have not any mortgage or encumbrance on

them at the time we take title, but the vast ma-

jority of them have. It is not our practice if it is

to be handled under a trust like this, to incorporate

into the deed itself the notation as to the mortgage.

I was not with the Phoenix Title and Trust Com-
pany when the Burroughs Addition which you men-

tioned was taken in trust. Of course, if I under-

stand what you are driving at if there was a mort-

gage on the property at the time we took title,

naturally it would show the mortgage as an excep-

tion on the title. If there was a recorded mortgage
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as against any property that we were handling as

a subdivision and we took the deed to it, naturally

w^e would put such a recitation in the deed. I re-

member there was an attempted attachment in a

suit against Windsor Square while we were handling

this subdivision, but I don't remember the dates

or the parties to the thing. I say I do recall some

attempted attachment having been made, but I don't

remember the details at all. As to the Phoenix Title

and Trust Company having taken any action in re-

gard to any suits filed that might affect the Windsor

Square property, as far as I know, there never was

any court action of any kind. My recollection is

that that attachment was released very shortly after

it was attempted to be levied. I don't think there

was any court action became necessary. I may be

mistaken, but testifying from memory, my [911]

recollection is that it was released very shortly after

the attachment was recorded.

PROPOSED AMENDMENT No. 14.

Strike out commencing with 7th line from the top

of page 333 thereof and continuing through to bot-

tom of page 340 thereof, and substitute in lieu

thereof, the following:

Direct Examination by Mr. Nealon

I am credit manager for the Republic and Ga-

zette. As credit manager for the Republic, I had

some dealings with Owens and Dinmore in regard

to advertising concerning Windsor Square and
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extended them credit. Our claim is on file in this

proceeding. Prior to the time that I extended the

credit for which the claim is on file, I had dealings

with Owens and Dimnore regarding credit to them

in connection with the advertising in Windsor

Square. Those hills were paid by Owens and Din-

more.

Mr. NEALON: In dealing with them, did you

deal with them as the owners of the property or

not?

To which question Respondent Barringer ob-

jected, which objection was overruled by the court,

and an exception saved.

The WITNESS : We did.

Thereupon Respondent Barringer moved to strike

the answer as calling for a conclusion of the witness,

which motion was denied by the Referee.

The WITNESS (Resuming) I had no notice at

the time I was talking with Owens and Dinmore

that Mr. Margaret B. Barringer claimed any mort-

gage or lien on the premises. Respondent Barringer

moved to strike the above answer upon the groimd

that it called for a conclusion of the witness, which

motion was denied, and an exception saved. [912]

Cross Examination by Mr. Mackay
The WITNESS (Resuming) The only inquiry

made by me into the ownership of Windsor Square

at the time I concluded that Mr. Owens and his as-

sociates were the owners of it, was through our past

dealings with Owens and Dinmore with reference to
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the property and the advertising. I considered

Owens and Dinmore the snbdividers of this prop-

erty. This opinion was not gained by reason of the

records in the office of the county recorder, nor

based on anything that Mrs. Barringer or any other

person purporting to act for her made to me in

writing, or in any other form. We did not know

Mrs. Barringer had anything to do with it. We
didn't know that she even existed. We didn't check

up the record title to Windsor Square. I didn't

know that, until January, 1928, the record of Wind-

sor Square stood in her name. We didn't know

that there was a conveyance from Margaret Bar-

ringer conveying the property which is now Wind-

sor Square to the Phoenix Title and Trust Com-

pany as trustee.

Cross Examination by Mr. Gust

I couldn't say without referring to the advertising

whether some of the advertisements we published

stated that the title was held by the Phoenix Title

and Trust Company as trustee, and that deeds would

be issued by the Phoenix Title and Trust Company

as trustee, and that the moneys from the sales must

be paid to the Phoenix Title and Trust Company. I

have seen the Windsor Square Tract. I have only

driven through Windsor Square and do not recall

a large sign out there stating that the titles were

furnished by the Phoenix Title and Trust Com-

pany, as trustee.
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HENRY F. LEIBER
called as a witness on behalf of the trustee in bank-

ruptcy testified as follows: [913]

Direct Examination by Mr. Nealon.

I have been a resident of Maricopa County for

twenty-three years. My business is outdoor adver-

tising, sign painting. I am a member of the firm

of Myers-Leiber Company and we have a claim on

file in this proceeding for credit extended—for

moneys due us. That was for sign work and for

advertising done on Windsor Square. We dealt with

Owens-Dinmore in regard to putting up that sign

work and advertising. As far as I know, w^e dealt

with them in the capacity of owners.

Respondent Barringer moved to strike out the

last answer of the witness, which motion w^as denied

and an exception saved.

Mr. NEALON: Did you have any talk with Mr.

Owens in regard to that property prior to the time

that you extended credit thereon?

The WITNESS: Yes.

Mr. NEALON: What, if any, representations

were made to you in regard to the ownership of

the property—by Mr. Owens, if any ?

Whereupon, Respondent Barringer objected to

the introduction of any testimony tending to estab-

lish representations made by the beneficiary under

the declaration of trust as to ow^nership on the

ground that they are incompetent, irrelevant and

immaterial, and that no estoppel was pleaded in
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these proceedings, which objection was overruled,

and an exception saved.

The WITNESS: Well, that he owned it; that

is all. When he made these representations, he was

in my ofi&ce at 221 North Central Avenue. To my
knowledge, there was improvement work being car-

ried on in Windsor Square at the time we were

extending credit to Owens and Dinmore. Mr. Owens

was in charge of those improvements.

Mr. NEALON: Did you have any information

that Mrs. Barringer was claiming a lien or mort-

gage upon the premises at the time that you ex-

tended credit to Owens and Dinmore on Windsor

Square? [914]

Whereupon, Respondent Barringer objected,

which objection was overruled, and an exception

taken.

The WITNESS: I did not.

The WITNESS resuming: We were paid for

some of the work we did there by Mr. Owens and

Mr. Dinmore both. We got checks from both parties.

Cross Examination by Mr. Gust.

When Mr. Owens told me that he owned this

property I don't think I asked him whether it was

clear. He told me he had bought it and was figur-

ing on buying the other ten acres on the corner.

That is all he said about the nature of the owner-

ship. He did not say he had paid for it in full.

Mr. GUST: He told you he had paid something

upon if?
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The WITNESS; I think that the money was

paid in to the Phoenix Title and Trust Company.

I went to the Phoenix Title and Trust Company.

I went to the Phoenix Title and Trust Company

about—well, I think it was when that bulletin con-

tract was signed up, as to the money end of it, and

I think I talked to Mr.—a short, heavy-set fellow:

I think he has charge of the title department or

something with the Phoenix Title and Trust Com-

pany.

Mr. NEALON: Who do you mean? Mr. Taylor?

The WITNESS : No, not Mr. Taylor. Mr. Taylor

was here in the room today. I know him. I don't

remember what the fellow's name was. I could tell

you if I heard it.

Mr. GUST: He told you they had a trust on it

there ?

The WITNESS : That they what?

Mr. GUST : They had a trust on this property.

The WITNESS: No, he didn't tell me that. He
told me I didn't have to worry; they would abso-

lutely pay their bills, and they w^ould see that the

bills would be paid.

Mr. GUST: That who would pay the bills? [915]

The WITNESS : Owens-Dinmore. We done five

hundred dollars' of work at one time. This is the

time I went over there to find out about it.

Mr. GUST : Now, will you tell me who that man
was?
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The WITNESS: Mr.—it starts with a "B", if I

am not mistaken—Barkley. Barkley is the name.

Mr. GUST: Barkley?

The WITNESS: Yes, sir, of the escrow depart-

ment.

Mr. GUST: And you say that Barkley told you

that they would see that the money would be paid?

The WITNESS: No, he said we didn't have to

worry about it, that the money would be paid.

Mr. GUST : He didn't say that the Phoenix Title

and Trust Company would see that the money

would be paid, did he ?

The WITNESS: Well, he left me under that im-

pression, if the Owens-Dinsmore didn't pay it the

Phoenix Title and Trust Company would. I know

Mr. Barkley very well. I don't think Mr. Barkley

would have mis-advised me if he didn't know what

he was talking about.

Mr. GUST : Do you want to testify that he told

you that the Phoenix Title and Trust Company

would pay that bill?

The WITNESS: He didn't say that in that

many words, no, sir. I say he left me under that

impression.

Mr. GUST: Those signs that you painted, some

of them disclosed the fact that the Phoenix Title

and Trust Company was Trustee for that property,

did they not?

The WITNESS : No, sir, it did not. I think I

have a copy of some of them here. It says, ** Title
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is guaranteed by the Phoenix Title and Trust

Company." I have the original copy here of the

signs on the bulletin board. May I read it, your

Honor ?

The REFEREE : It being in question [916]

Mr. GUST : I have no objection.

Mr. MACKAY: I object to his reading any

such. Of course, I object first to his reading some-

thing I haven't seen.

The WITNESS: Okeh. (The witness handing a

paper to counsel.)

Mr. MACKAY: Thank you.

Mr. GUST: You also painted for Owens-Dins-

more upon their property, did you not?

The WITNESS : Yes, lots of them, rental prop-

erty, leases for sales. They had a general brok-

erage or real estate office. They paid for it, too.

Mr. GUST : And was Mr. Barkley the only man
you talked to at the Phoenix Title and Trust

Company ?

The WITNESS : Yes, sir.

Mr. GUST: What was your purpose in going

and talking to him?

The WITNESS: Because I knew him very

well.

Mr. GUST: You know Mr. Nealon, too. You
didn't talk to him. I want to know why you went

to Mr. Barkley or to the Phoenix Title and Trust

Company.
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The WITNESS: Well, I have had dealings in

real estate, and when this guaranty title so on

and so forth by the Phoenix Title and Trust Com-

pany, naturally, I had a reason to go there rather

than to Mr. Nealon. Mr. Nealon's name was not

on the bulletin board.

Mr. GUST : Was not your purpose in going there

to find out what the nature of Mr. Owens' claim

to that property was?

The WITNESS: No, the reason I went there

was because it was a twelve hundred dollar order

of signs and it was lots of signs. Correct, yes,

that is why I went there.

Mr. GUST: Yes. But wasn't it your purpose

to find out what the nature of his ownership was?

The WITNESS: No, I wanted more specific

to get an understanding or what the line-up was,

yes. [917]

Mr. GUST: That is what you went there for?

The WITNESS : Yes, sir.

Mr. GUST: And did you get it?

The WITNESS : I think I did.

Cross Examination by Mr. Mackay

Mr. MACKAY: Would you state that you have

a positive recollection, Mr. Lieber, that you painted

signs for Mr. Owens and his associates which de-

scribed them as the owners of Windsor Square ?

The WITNESS : If I may make an explanation,

I will say exactly what my recollection is.
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Mr. MACKAY: Well, I ask you first, have you

a clear recollection of it?

The WITNESS: I couldn't swear to it, no,

sir.

Mr. MACKAY: Well, we don't want any im-

sw^orn statements. That is all.

Redirect Examination by Mr. Nealon

The four sheets you show me marked Trustee's

exhibit "C" for identification are copies of the

sign work that was done. They were designed

for Windsor Square—Owens-Dinsmore. These in-

struments were made out by Mr. Owens. We were

giA^en orders to do the work and he brought the

copies in there and left them with us. The work

was done in accordance with these four sheets.

Thereupon, the sheets were received in evidence

over the objection of Respondent Barringer, as

Trustee's exhibit ^'O".

TRUSTEE'S EXHIBIT O.

Said exhibit is in words and figures as follows,

to-wit: [918]

PROPOSED AMENDMENT NO. 15.

Strike out commencing at the top of page 345

thereof, and continuing through to the bottom of

page 347 thereof, and substitute in lieu thereof,

the following:
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The WITNESS resuming: These signs were

various sizes and when they were completed, they

were placed on Windsor Square. I know, for I

helped to put them up.

Recross Examination by Mr. Mackay

The date appearing in the right-hand corner un-

der the order number represented the date on which

the order was placed. I certainly assumed from

my dealings with Mr. Owens that Owens-Dinsmore

Company were the owners of Windsor Square. I

did not believe that Owens-Dinsmore was a cor-

poration from the fact that whenever we paint

signs if the company is incorporated, it always

states so. Owens-Dinsmore didn't state "Owens-

Dinsmore, Incorporated." It stated, "Owens-Dins-

more" only. We rendered our statements for the

work that was done to Owens-Dinsmore. We didn't

send bills to Mr. Mills, and did not think he was

one of the owners of Windsor Sqviare. The Owens-

Dinsmore appearing on this exhibit was written

by someone in the office that received the order

originally. In rendering our statements, we chars^ed

this work to OAvens-Dinsmore, or Windsor Square.

I think that Windsor Square was charged up, if

I may make an explanation, as Owens-Dinsmore,

Windsor Square and the others were charged up

as Owens-Dinmore—that is, any other stuff tliey

had done.



vs. George E. Lilley, et al. 75o

W. H. NORMAN, JR.

called as a witness on behalf of the trustee in bank-

ruptcy, testified as follows : [919]

Direct Examination by Mr. Nealon

I am one of the owners of the Norman Nursery

which has a claim on file. The claim is for labor

and plants that were put in Windsor Square

on the streets and around two houses built by

Owens and Dinsmore. Mr. Owens gave us instruc-

tions in regard to the work. These instructions

were given in our office and also at the tract sev-

eral times. Mr. Owens was out on the tract at the

time we were doing the work there. At another

time I might state I went to the Coast and met

Mr. Owens over there and we bought the stock

that went in Windsor Square. He was overseeing

things and at the time he was building that house

and overseeing that. The paving was in at the

time. I am sure the paving was all in before we

did any work out there.

Mr. NEALON: Did you have any knowledge

or information in regard to there being a claim

of lien by Mrs. Margaret B. Barringer against

the Windsor Square property when you put these

in?

To which Respondent Barringer objected and

the objection was overruled and an exception saved.

The WITNESS: No, sir. I had no knowledge

of it until after this claim in bankruptcy was filed,

and then Mr. Owens told me that it was on file.
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I had no previous dealings with Mr. Owens re-

garding Windsor Square before the contracting

of the bill that is on file, except that we did the

houses first before we put those plants around on

the parkways, and Mr. Owens gave us the money on

that account.

Mr. NEALON: Can you tell me the value of

the improvements you put in on Windsor Square ?

To which question Respondent Barringer ob-

jected, the objection was overruled, and an excep-

tion saved.

The WITNESS: I couldn't give it exactly, but

I would say around fourteen or fifteen hundred

dollars. It is all paid except the amount that is one

file herein the claim, and was all paid to me [^20]

by Mr. Owens.

Cross Examination by Mr. Mackay

About the only inquiry I made to ascertain

whether or not liens were outstanding against this

property was rather indirect. I asked at the office

of the engineer who drew the plans as to his credit

there and they said he was paying up on prac-

tically everything, and it seemed quite apparent

to me that he was putting in a lot of money, but

I really did not make any direct inquiry. That

is all my inquiry; that and the talk that I heard.

We furnished some of these plants on the grounds

of two houses that Mr. Owens was building. Neither
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Father nor I made any examination of the rec-

ords in the office of the county recorder to as-

certain whether or not there were any liens against

this property. We rendered our statements to Mr.

Owens in the form of Owens and Dinsmore. The

heading of the statement was Owens and Dinsmore,

but Dinsmore was never around. The statements

alw^ays went to Mr. Owens. We carried our ac-

counts under the heading of Owens and Dinsmore,

and extended our credit to them. The improvements

that we referred to were all in the nature of

shrubs and trees, but the bill was mostly for labor

for putting them in. Most of the labor was put

in on the trees around the streets and on the tract

generally. The bill for putting trees and shrubs

around the houses has been paid. The amount

owing is entirely for those around the streets.

D. R. WHITNEY
called as a witness on behalf of the trustee in

bankruptcy, testified as follows:

Direct Examination by Mr. Nealon

I am secretary and treasurer of Schmidt-Hitch-

cock, Contractors, and have been wdth that firm

three years January 1st, 1932. I have had dealings

with Mr. Owens in regard to [921] Windsor Square
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during that time. We have a claim on file here for

some sum unpaid to the firm. When he gave the

orders for materials that we furnished, Mr. Owens

was in our office. I never was personally on the

grounds of Windsor Square when we were fur-

nishing him with materials.

Mr. NEALON: At the time that you furnished

the materials had you any information or knowl-

ledge as to a claim of Margaret B. Barringer of a

lien or mortgage upon the Windsor Square prop-

erty ?

Objection to this question was made by Respond-

ent Barringer, which objection was overruled, and

an exception saved.

The WITNESS: No, sir.

Mr. NEALON: Were you paid for any of the

materials that you furnished out there, Mr. Whit-

ney?

This question was objected to by Respondent Bar-

ringer which objection was overruled, and an ex-

ception saved.

The WITNESS : No, sir. The work we did out

there was grading and leveling of the streets—

•

Colter and Camelback Streets.

PROPOSED AMENDMENT NO. 16.

Strike out commencing with the 9th line from

the top of page 349 thereof, continuing through to

the 7th line from the top of page 357 thereof,

and substitute in lieu thereof, the following:
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Direct Examination by Mr. Nealon

Mr. NEALON: Mr. Lilley, I show you exhibit

*'A" attached to the first account and report of

Trustee, showing certain expenditures. Will you

state just what those expenditures are and the

purpose for which they were made?

Which question was objected to by Respondent

Barringer the objection overruled and an excep-

tion saved. [922]

The WITNESS : The item of $465 was advanced

to the Central Arizona Light and Power Company

for line extension, and a deposit of $150 as a guar-

antee on the power consiunption account. The other

expenditures shown on this report are $21 for

labor on the tract. The power extension is money

advanced under an agreement ^^dth the power

company which has to be returned, an accounting

being made annually by the power company, the

amount returned being based upon the power con-

sumption in the tract—that is, by houses or other

connections onto the line so extended. It was for

extensions of the power line as it existed at the

time that I took the premises over in order to fur-

nish power to consumers who were beyond the reach

of that line. These consumers had been purchasers

of lots in the Windsor Square Tract, or were ten-

ants.

Mr. NEALON: I show you, Mr. Lilley, a sup-

plemental report to first account and report of
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trustee, dated April 22, 1931, and I call your

attention to the items shown therein and ask you

if you made the expenditures named therein.

To which question Respondent Barringer ob-

jected, which objection was overruled, and an ex-

ception saved.

Mr. NEALON: Will you read those into the

record item by item, so that Mr. Mackay can object

if he wants to?

To which Mr. Mackay objected, which objection

w^as overruled and an exception saved.

Mr. NEALON: Limit yovir answer, Mr. Lilley,

to the items for expenditures on the property.

The WITNESS: March the 11th, 1931, to Wil-

liam H. Schraeder $70 for salary as caretaker.

April 6, 1931, the same party, $115.10. April the

6th, Henry Browm $3.50 labor. April 6, Central

Arizona Light and Power Company, power ac-

count, $95. April 6, the Arizona Welding Works,

repair water pipe line, $48.75. April the 6th, Lief-

green Seed Company for supplies, [923] $1.50. The

last item I mentioned of payments to the Cen-

tral Arizona Light and Power Company was for

power account for pumping water to supply water

to the residences in the tract, and for the water-

ing of trees and shrubs in the parkways in Wind-

sor Square. The three items of $100 each were fees

paid to the appraisers appointed by this court.

''Mr. MACKAY: I move to strike the answer

on the ground that it is wholly irrelevant, imma-
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terial, and incompetent. I don't believe the expenses

of administration have any bearing on whether or

not Mrs. Barringer has a lien.

The REFEREE: I was just wondering about

that, as to the expenses of administration.

Mr. NEALON : If your Honor please, the Bank-

ruptcy Act prescribes the order in which the pay-

ments shall be made, and I take it that in pre-

paring your order in this case you will take care

of the various expenses of the administration in

the order prescribed in the Act. This is a part of

the necessary expenses covering the administration

of the property itself.

Whereupon, the motion of Respondent Barringer

to strike was denied, and an exception taken.

The WITNESS resuming: E. E. Lane, to whom
$100 was paid is president of the Lane-Smith In-

vestment Company, a firm in the real estate busi-

ness in Phoenix. L. R. Bailey is with the firm of

Bailey and Upshaw, subdividers and real estate op-

erators. Walter Martin is with the Greene and

Griffen real estate company and the IIome])uilders.

I believe he is the principal stockholder in both

these companies, as well as secretary and man-

ager.

Mr. NEALON : Mr. Lilley, I show you your sec-

ond account and report as Trustee, dated June

18th, 1931. I will ask you in regard to an item

shown in said report of $92.17, dated May 5, 1931,

purported to be made to William Schraeder, salary
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as [924] caretaker, if that amount was actually

paid to Mr. Schraeder?

The WITNESS: Yes.

Mr. MACKAY: I object to that and all further

questions which are asked for the purpose of show-

ing that the Trustee has made any expenditures

w^hatever for any purpose in connection with the

care or custody of Windsor Square or the prop-

erty described in the Trustee's petition; on the

further ground that it is irrelevant, immaterial,

and incompetent for any purpose, and has no bear-

ing at all on the priority of Mr. Barringer's lien.

The REFEREE: Objection overruled.

Mr. MACKAY: An exception.

The WITNESS resuming: Mr. Schraeder was

in my employ as Trustee in Bankruptcy of the

Windsor Square property. Referring to the item

dated May 5, 1931, of $69.70 to the Central Arizona

Liglit and Power Company for operating pump,

that expenditure was actually made, and it was

for operating the pump upon Windsor Square for

the purpose of furnishing water to the people liv-

ing in that stt'are, and watering the tract itself.

Referring to item dated May 5, 1931, for $4.50

for repair of pipe I will state that was for re-

pairing the w^ater system in Windsor Square. The

item of June 5, 1931, for $71.41 was for power for

operating the pump in connection with the water

system in Windsor Square. The item of June 5,

1931, to the Arizona Welding Works for $3 was
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for repairing pipe, a part of the water system

in Windsor Square. The item of June 5, 1931, for

$95.71 to William Schraeder, was for salary as

caretaker for labor done at Windsor Square. The

item dated July 6, 1931, of $93.05 to the Central

Arizona Light and Power Company, show^i in the

second report and account of Trustee, tiled Octo-

ber 24, 3931, was for power used for pumping water

in Windsor Square. The item of $94.71 to William

Schraeder, July 6, 1931, was for money actually

paid to Mr. Schraeder as caretaker for his work

[925] on Windsor Square. The item dated August

4th to Central Arizona Light and Power Com-

pany for power, $92.80, was money actually ex-

pended for pumping water in Windsor Square. The

item of August 4th of $174.70 to William Schraeder

was for labor in Windsor Square; that was labor

and material—materials purchased by the care-

taker. The material was a himdred feet of hose

that was used for irrigating trees. $85 was for

hose and $6.70 was miscellaneous expense. The item

of September 10, 1931, for $10L89 to William H.

Schraeder was for money actually expended in

Windsor Square for salary and supplies. There

have been no other expenses and disbursements

as trustee since I tiled that last report.

Mr. MACKAY: I want to move to strike all of

the testimony of the witness up to this point in

the examination, on the grounds which were stated

in various objections made to his testimony, all
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of which relates to disbursements and expendi-

tures by the Trustee; and for the further reason

that under the declaration of trust which has been

introduced as Respondent Barringer's exhibit num-

ber 2, it is expressly agreed by the Trustee in Bank-

ruptcy's predecessor in interest that he will save

Mrs. Barringer free and harmless from any charges

for the upkeep, improvement, and maintenance of

the property.

The REFEREE: Motion denied.

Mr. MACKAY: Exception.

The WITNESS resuming: Referring to Trus-

tee's exhibit "A" in evidence, being a lithographed

map, I am familiar with the property showTi on

that map and know the location of Colter Street

with reference to the lines of the property in

Windsor Square, as represented on the map. Colter

Street is the North boundary. Seventh Street is

the east boundary of the tract. Camelback Road is

the south boundary for about three-quarters [926]

of the way and Windsor Boulevard for about a

quarter of the distance. Those are as shown on

the map which I have shown you, which is Trus-

tee's exhibit ''A". The west boundary of the

tract is Central Avenue. Central Avenue does not

extend along the entire west boundary, but only

the north half of it. The south half is bounded by

an open tract which lies between Windsor Square

and Central Avenue. It is a tract of approxi-

mately ten acres which does not belong to the
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subdivision. To the best of my knowledge, Wind-

sor Boulevard, Windsor Drive, North Windsor

Drive, Arden Street, Hermosa Drive, and Kenmore

Drive are correctly represented on the map as to

location.

Mr. NEALON : Is this the map which you have

used in your work in connection with appraisal and

sales in this tract?

This question was objected to by Respondent Bar-

ringer which objection was overruled and an ex-

ception saved.

The WITNESS: Yes, I have used this same

copy for reference, or, I should say, a copy of the

same map, I guess. I produced this exhibit my-

self in the courtroom. It was furnished to me by

Mr. Owens, with a number of other copies ; all iden-

tical.

Mr. NEALON: Now, have you been in posses-

sion of this property during all the time which

you have been Trustee in Bankruptcy of this estate ?

Respondent Barringer objected to this question

w^hich objection was overruled, and an exception

saved.

The WITNESS : Yes.

Mr. NEALON: Has anyone questioned your

possession during that period, Mr. Lilley?

The WITNESS: No, sir.
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Cross Examination by Mr. Mackay

The Trustee in Bankruptcy has other property

in Windsor Square in which he is interested other

than the lots described [927] in the petition in this

hearing. Those lots have been frequently referred

to as the bank lots. The various expenditures in

connection with securing power for pumping and

for labor, and for care and maintenance of Wind-

sor Square generally, were made for the purpose

of caring for all the lots which were turned over

to me as Trustee in Bankruptcy, including the

so-called "bank" lots. At the time of making these

expenditures, I knew that Mrs. Barringer had filed

a claim here in the court. At that time I knew

that the Title and Trust Company were trustee,

and that Mrs. Barringer claimed that under tlie

provisions of the declaration of trust, she was

given a lien to secure an $85,000 note of one Tunney.

I don't know that I ever went into it as to what

the so-called declaration of trust did provide. I

never read it. I knew by hearsay only that the Bar-

ringers at one time prior to bankruptcy, owned

the property. I had heard that the Barringers

had conveyed the property to the Title and Trust

Company under a trust arrangement. I had not

been told by anyone that the sale was outright,

and that she had been paid in full. I had heard

that these purchasers had not paid all cash for

the property at the time they made the purchase.
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By ''purchasers'' I refer to Owens and his asso-

ciates. I have stated that I have been in possession

of the property described in the schedule of assets

in this estate, and have been operating the pmiip

and the water supply system, and have been caring

for the trees that are in the parkway. I don't think

any of the trees are on the lots. We have made an

attempt to keep the unsold lots free from weeds

and we have killed a lot of rodents out there. I

have managed the property just the same as any

other subdivision I have charge of. I am not living

on the property, but I have spent a lot of time

there. I have been there a number of times. I

don't know how many. I have been [928] there for

the purposes of directing the care for and looking

after the property. The possession that I have

taken there was under order of the court to act

as Trustee to administer the estate of the l^ank-

rupt.

Mr. MACKAY : Well, I am speaking of the ac-

tual, physical possession that you have taken. Fn-
der that possession have you done anything fur-

ther than to care for and repair the property

and perhaps go over it for the purpose of ascer-

taining its value and perhaps affecting sales of

certain portions thereof?

The WITNESS: Well, I don't know how to

answer that question, because when you sell real

estate you don't go out and pick it up and hand
it to somebody; you convey it by instrument in
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writing; and I haven't been out there and hoed

any weed or repaired any pipe lines personally,

no.

Mr. MACKAY: Well, I understand that.

The WITNESS: I have been in possession of

the property the same as I have been in posses-

sion of any other property that I have charge of or

own.

Mr. MACKAY: Your general possession which

you have lots which you have listed with your com-

pany for sale?

The WITNESS : No, it has been very different

from lots that are listed for sale.

Mr. MACKAY: Well, now, so far we have as-

certained that you have been in possession of the

pump and that you have repaired pipe and you

have generally seen that the property was supplied

and that the necessary electricity therefor was

obtained from the power company and that you

removed some weeds and I suppose your man

Schraeder perhaps has kept the streets clean and he

has watered the trees. I want to find out what else

you have done.

The WITNESS : Well, I would class that more

as operating the property. [929]

Mr. MACKAY: Well, I am not asking you as

to your opinion as to what your acts constitute, Mr.

Lilley; I am asking you what in addition to those

things you have done which might be in your mind

a taking of possession.
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The WITNESS: I don't think I have done

anything more.

Mr. MACKAY: Yon think that that pretty well

covers the field so far?

The WITNESS: I think so.

Mr. MACKAY: Perhaps I didn't make myself

clear about your going over the property and as-

certaining its value and perhaps looking it over

for the purpose of selling it. I suppose that at

the time the bank lots were up for sale that you

went out there to see where the lots were and

have in mind seeing what their value w^as?

The WITNESS: No, I checked that from the

plat. I knew all of the property and I had a very

good idea of values of all the lots in the different

locations. I had gone over it previously. I didn't

do that each time a lot was offered for sale.

Mr. MACKAY: Are you familiar with the pro-

visions of the declaration of trust that is in evi-

dence ?

The WITNESS : No, I am not.

Mr. MACKAY: It is therein provided that the

only possession w^hicli Mr. Owens, or, rather, the

beneficiary should have should be for the purpose

of performing his covenants in regard to the re-

pairing and maintenance of the property and also

for the purpose of effecting sales of the lots. Were
you familiar with that provision?

The WITNESS: No.
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The WITNESS resuming: I never read the

declaration of trust; I don't know what was in

it; and I didn't consider that I was in possession

under the declaration of trust, I was in [930]

possession under the order of this court. I depend

solely upon the order of the court for my posses-

sion. There were no instruments turned over to me

by the bankrupt. I do not claim any right of pos-

session under and by virtue of the declaration of

trust which has been introduced in evidence.

Whereupon, the witness Lilley was called to tes-

tify as his witness by Mr. Gust for respondents

Phoenix Title and Trust Company.

The WITNESS resuming: Referring to Trus-

tee's exhibits ''P" and ''Q" in evidence, these are

orders confirming sales based upon a report I

had made of lots which I had sold. I received deed

I think from the Phoenix Title and Trust Com-

pany, as trustee, coverings all of these lots, but

I don't remember the date. I presume that they

were received before this confirmation, but I

wouldn't swear to that, as I don't remember. The

Phoenix Title and Trust Company as trustee did

some time deed me, as trustee in bankruptcy, these

lots. I don't recall having made any agreement in

w^riting with the Phoenix Savings Bank and Trust

Company, or with the Phoenix National Bank, and

if I have, it has been under order of the court. I

have made no contract agreement with the bank

in regard to what is to be done with the proceeds
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of the sale of lots. I haven't seen any such agree-

ment made by my attorney for me.

Mr. GrlJST: Have you received the money that

you say these lots were sold for there?

The WITNESS: I have received payment for

certain of the lots in full and the others I have

received no further payment than the initial pay-

ment that was put in at the time of the bid. I

can give you the ones that have been paid in full,

if you care for it.

Mr. GUST : No, I don't care for that. [931]

Mr. GUST : Well, then, Mr. Lilley, what I want

to know is what kind of deal you have with the

Phoenix Savings Bank and Trust Company, under

which you are selling these lots.

Which question was objected to by Mr. Nealon

for the Trustee in Bankruptcy, as not tending

to prove any issue in the case. Whereupon, the ob-

jection was sustained by the Referee as going out-

side of the record and the matters in issue at this

hearing, to which ruling of the Referee an excep-

tion was taken by Mr. Gust for the Phoenix Sav-

ings Bank and Trust Company.

Recross Examination by Mr. Mackay

Under the order of the court, I made a sale of

certain lots other than these that are described

in the petition filed for this hearings They were

the so-called ''bank" lots and in consummation of

that sale as trustee for this estate, I executed and
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delivered deeds to the purchasers. Those deeds were

executed solely by myself as trustee. I did not pro-

cure any other grantor to execute and deliver to

such purchasers any deeds or other evidence of

transfer of title.

Thereupon, an objection on behalf of the trus-

tee in bankruptcy to any further testimony con-

cerning the so-called ''bank" lots as being improper

cross-examination and entirely outside the issues

in this case was sustained by the Referee.

Mr. MACKAY: Well, please note the respond-

ent's exception, and at this time we will avow that

by this witness we can prove that in effecting

sales of the so-called bank lots he procured con-

veyances to be made of the legal title by the

Phoenix Title and Trust Company.

The request to prove under this avowal was

denied by the Referee and an exception saved by

Mr. Mackay for Respondent Barringer. Where-

upon, the witness Lilley was excused.

Mr. NEALON: Now, I offer in evidence all the

claims that have [932] been filed in these proceed-

ings. If counsel wants them offered separately,

we will have to do it. I see no reason why they

should not be offered as a whole, however.

Whereupon, Respondent Barringer objected to

the introduction of any claims of creditors upon

the groimd that they were incompetent, irrelevant

and immaterial, and had no bearing upon the issues

involved in this proceedings, which objection was
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overruled and an exception saved by Respondent

Barringer. Said creditors' claims were thereupon

received in evidence as Trustee's exhibit "R", it

being stipulated by comisel that certified copies

might be substituted in the record for the original

claims.

PROPOSED AMENDMENT NO. 17.

Strike out beginning with 11th line from bottom

of page 359, continuing through to bottom of page

361 thereof, and substitute in lieu thereof, the

following

:

WITNESSES IN REBUTTAL ON BEHALF OF
RESPONDENT BARRINGER.

L. J. TAYLOR
recalled in rebuttal on behalf of Respondent Bar-

ringer, testified as follows:

I have in my custody as secretary of the Phoenix

Title and Trust Company, a communication from

Owens-Dinsmore and Mills, in the month of Jan-

uary, 1929, advising our company to pay a com-

mission to persons on sales of lots in Windsor

Square.

Thereupon the witness produced the document,

which was thereupon marked Respondent Barrin-

ger 's Exhibit No. 13 for identification. [933]

The WITNESS resuming: This instruction was

handed to me by Mr. Owens after I had prepared

it. I am quite satisfied it was signed in my presence
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by Owens and Dinsmore. As to Mr. and Mrs. Mills,

it was not, but Mrs. Owens and Mrs. Dinsmore

were over here at various times, and they signed

instruments in my presence. As to whether this

is the true signature of all the persons who have

subscribed it, I cannot say as to Mills. Mr. Owens

told me it had been signed. Referring to Respond-

ent Barringer's exhibit 9 in evidence and bearing

the signature of S. W. Mills appearing thereon, I

would say that the signature of S. W. Mills ap-

pearing on exhibit Number 13 for identification

is written by the same person who signed his name

to Respondent's exhibit nmnber 9 in evidence.

Thereupon, Respondent Barringer's exhibit num-

ber 13 for identification was received in evidence as

RESPONDENT BARRINGER'S EXHIBIT
NO. 14.

PROPOSED AMENDMENT NO. 18.

Strike out lines 2 to 14 inclusive, on page 361

thereof, for the reason and upon the ground that

matter included therein is incomplete, incorrect,

misleading and not a statement of the facts appear-

ing in said exhibit, but a statement of the conclu-

sions of counsel; and demand is made that said

record be amended by inserting in lieu of said lines

2 to 14, the said exhibit 14 in haec verba.
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PROPOSED AMENDMENT NO. 19.

Strike out lines 9, 10, 11, 12 and 13 on page 362

thereof, and substitute in lieu thereof, the follow-

ing: [934]

The WITNESS resuming: I have in my pos-

session a communication from Owens-Dinsmore

Company, dated October 16, 1930, in which a waiver

of such commission is made."

Thereupon the witness produced the statement

referred to and it was received in evidence as

RESPONDENT BARRINGER'S EXHIBIT
NO. 16.

PROPOSED AMENDMENT NO. 20.

Strike out lines 13 to 22 inclusive, on page 362

thereof, for the reason and upon the ground that

matter included therein is incomplete, incorrect,,

misleading and not a statement of the facts ap-

pearing in said exhibit, but a statement of the

conclusions of coimsel; and demand is made that

said record be amended by inserting in lieu of

said lines 13 to 22, the said exhibit 16 in haec verba.

PROPOSED AMENDMENT NO. 21.

Strike out commencing with the 7th line from

the bottom of page 362, and continuing through

the first 7 lines of page 363 thereof, and insert in

lieu thereof, the following:
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The WITNESS resuming: Since execution of

the Declaration of Trust the Phoenix Title and

Trust Company has executed numerous contracts

for the sale of lots in Windsor Square. I have iden-

tified a stock form of such contract as the one

regularly used and it has been introduced in evi-

dence by someone. Before executing sales con-

tracts, the Owens-Dinsmore Company would sign an

instruction to us that a certain lot had been sold,

giving us the name of the customer and the amount

of the sales price [935] and the conditions as to

taxes and water assessments mider which the con-

tract was to be made, and based upon that we

would enter into the contract. In most of the cases

we received the down payment from the Owens-

Dinsmore Company. I think in a few instances the

buyers would come in and make their own down

payment to us. Where the latter was done, we ex-

ecuted the receipt in the name of the purchaser

reciting it was paid by the Owens-Dinsmore Com-

pany.

PROPOSED AMENDMENT NO. 22.

Add, following the end of page 202 thereof, the

following

:

Said deed was acknowledged by Margaret B.

Barringer and D. M. Barringer, in Philadelphia

County, Pennsylvania, on January 5, 1929, and

recorded in Maricopa County, Arizona at the re-

quest of the Phoenix Title and Trust Company,

on January 14, 1929.
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PROPOSED AMENDMENT NO. 23.

On page 217 thereof, in the 8th line from the

bottom of the page, insert, after the word "pay-

ment'^, the words, ''of any principal or interest

of the debt secured hereunder beyond the time".

PROPOSED AMENDMENT NO. 24.

Strike out lines 14 to 23 inclusive, on page 228

thereof, objection to which matter is made on the

ground that it is incomplete, incorrect and mis-

leading, and does not correctly [936] state facts

set up in said exhibit, and the references therein

made are incorrect.

PROPOSED AMENDMENT NO. 25.

Strike out the proposed statement of Trustee's

exhibit "C" covering the last 3 lines on page 304

thereof and the first 6 lines of 305 thereof, for the

reason that the same is incomplete, incorrect, mis-

leading and does not state the true facts appearing

on said exhibit, but conclusions of counsel which

are erroneous, and does not show the endorsement

of the recordation shown on said exhibit; and de-

mand is made that in lieu of said matter stricken,

said exhibit be copied verbatim in said record

so far as the order itself is concerned and the en-

dorsements of filing and recording thereof.
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PROPOSED AMENDMENT NO. 26.

Strike out the proposed statement of Trustee's

exhibit ^'D" covering lines 9 to 15 inclusive of

pages 305 thereof, for the reason that the same

is incomplete, incorrect and misleading, and does

not set forth facts appearing on said exhibit, but

counsel's conclusions therefrom; arid demand is

made that in lieu of said matter stricken, Trustee's

exhibit ^'D" be copied in the record verbatim show-

ing endorsements of filing and recording.

PROPOSED AMENDMENT NO. 27.

Strike out proposed statement of trustee's ex-

hibit "G" covering last 2 lines on page 314 and

first 7 lines on page 315 thereof, for the reason

that same is incomplete, incorrect and [937] mis-

leading, and not a statement of facts appearing

on said exhibit and material matter is omitted

therefrom; and demand is made that in lieu of

said matter stricken, said exhibit be copied in the

record verbatim except as to the description of lots

included therein, which may be referred to as the

lots covered in this proceeding; and demand is

made that said order comprised in said exhibit "G"
be given verbatim and in full.

PROPOSED AMENDMENT NO. 28.

Strike out proposed statement of Trustee's ex-

hibit "H" covering the last 11 lines on page 315
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thereof and continuing througli to the middle of

page 316 thereof, for the reason that same is in-

complete, incorrect and misleading, and not a

true statement or summary of said exhibit; and

demand is made that in lieu of said matter stricken,

there be inserted a verbatim copy of said exhibit

showing valuation as given on said exhibit of all

lots, contracts, etc.

PROPOSED AMENDMENT NO. 29.

Strike out proposed statement of Trustee's ex-

hibit '^I" being lines 10 to 19 inclusive, on page

322 thereof, for the reason that the same is in-

complete, incorrect and misleading, and not a true,

full and accurate statement of said exhibit; and

demand is made that in lieu thereof said exhibit

be copied verbatim in the record, except as to the

oath appearing thereon.

WHEREFORE, George E. Lilley, as Trustee in

Bankruptcy of Windsor Square Development Inc.,

a corporation. Bankrupt, prays that his objec-

tions and amendments to said proposed Statement

[938] of Evidence be sustained, and that said pro-

posed Statement of Evidence as lodged herein, be

not settled and allowed.
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Dated June 30th, 1936.

THOMAS W. NEALON,
ALICE M. BIRDSALL,

Attorneys for George E. Lilley, Trustee in

Bankruptcy of Windsor Square Develop-

ment, Inc., a corporation. Bankrupt.

[Endorsed] : Received copy of the within this

30 day of June, 193^.

ELLINWOOD & ROSS,
WM. H. MACKAY,

Attorneys for Margaret B. Barringer and

Phoenix Title & Trust Company.

[Endorsed] : Filed Jun 30 1936. [939]

[Title of Court and Cause.]

ORDER EXTENDING TIME FOR PRESENTA-
TION, APPROVAL, SETTLEMENT AND
FILING OF STATEMENT OF EVIDENCE,
IN ACCORDANCE WITH EQUITY RULE
75, AND EXTENDING TIME FOR FILING
THE RECORD AND DOCKETING CASE
ON APPEAL TO THE UNITED STATES
CIRCUIT COURT FOR THE 9TH CIR-

CUIT.

It appearing to the undersigned United States

District Judge that it is necessary to protect the

rights of the parties in the above entitled cause,

—

IT IS ORDERED that the time within which
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respondents Margaret B. Barringer and Phoenix

Title and Trust Company may present, obtain ap-

proval and settlement, and file the Statement of

Evidence, as required by Equity Rule 75, and the

time within which said respondents may file the

record and docket their case on appeal to the United

States Circuit Court for the 9th Circuit, be and the

same hereby are, each respectively, extended until

and including the 15th day of October, 1936.

Dated this 6th day of July, 1936.

F. C. JACOBS,
United States District Judge.

[Endorsed] : Filed Jul 20, 1936. [940]

[Title of Court and Cause.]

ORDER EXTENDING TIME FOR PRESENTA-
TION, APPROVAL, SETTLEMENT AND
FILING OF STATEMENT OF EVIDENCE,
IN ACCORDANCE WITH EQUITY RULE
75, AND EXTENDING TIME FOR FILING
THE RECORD AND DOCKETING CASE
ON APPEAL TO THE UNITED STATES
CIRCUIT COURT FOR THE 9TH CIR-
CUIT.

It appearing to the undersigned United States

District Judge that it is necessary to protect the

rights of the parties in the above entitled cause,

—

IT IS ORDERED that the time within which
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respondents Margaret B. Barringer and Phoenix

Title and Trust Company may present, obtain ap-

proval and settlement, and file the Statement of

Evidence, as required by Equity Rule 75, and the

time within which said respondents may file the

record and docket their case on appeal to the United

States Circuit Court for the 9th Circuit, be and the

same hereby are, each respectively, extended until

and including the 15th day of October, 1936.

Dated this 10th day of July, 1936.

DAVE W. LING,

United States District Judge.

[Endorsed] : Filed Jul 20, 1936. [941]

May 1936 Term At Tucson

MINUTE ENTRY
of Monday, September 14, 1936.

Honorable Albert M. Sames, United States District

Judge, presiding.

[Title of Cause.]

Motion to Make Trustee's Objections to Pro-

posed Statement of E^ddence more Definite, Certain

and Specific, and Motion of Respondents, Margaret

B. Barringer and Phoenix Title and Trust Com-

pany to Require Trustee to make Objections to Pro-

posed Statement of Evidence More Definite, Certain

and Specific, come on regularly for hearing this

day.
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Messrs. Ellinwood and Ross, by William H. Mac-

Kay, Esquire, appear as counsel for Respondent,

Margaret B. Barringer.

Messrs. Kibbey, Bennett, Gust, Smith & Rosen-

feld, by L. D. Divelbess, Esquire, appear as counsel

for Respondent, Phoenix Title and Trust Company.

Thomas W. Nealon, Esquire, appears as coimsel

for Trustee, George E. Lilley.

Argument is now had by respective counsel, and

IT IS ORDERED that said Motions be submit-

ted and by the Court taken under advisement. [942]

[Title of Court and Cause.]

ORDER TO SHOW CAUSE.

On filing and reading the application filed herein

by Margaret B. Barringer for leave to commence

a plenary suit against George E. Lilley, as Trustee

in Bankruptcy of the Estate of Windsor Square

Development, Inc., and good cause appearing in

said petition for a speedy hearing on said applica-

tion, it is hereby ordered that George E. Lilley,

as Trustee in Bankruptcy of Windsor Square De-

A^elopment, Inc., shall appear before this court,

in the courtroom thereof, on the 2nd day of Novem-

ber, 1936, at 10 o'clock in the forenoon of said day,

and show cause, if any there be, why the said ap-

plication should not be granted; it is further or-

dered that a copy of this order, together with

copies of said petition and the proposed complaint
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filed therewith shall be served upon said George

E. Lilley, as Trustee in Bankruptcy of the Estate

of Windsor Square Development, Inc., or upon his

counsel of record in said Cause No. B-570, in Bank-
ruptcy, pending in this court.

Done in open court this 28th day of October,

1936.

DAVE W. LING,
United States District Judge.

[Endorsed] : Filed Oct 28 1936. [943]

October 1936 Term At Phoenix

MINUTE ENTRY
of Thursday, October 29, 1936

HONORABLE DAVE W. LING,
United States District Judge, Presiding.

[Title of Cause.]

Motion of Respondents, Margaret B. Barringer

and Phoenix Title and Trust Company to require

George E. Lilley as Trustee in Bankruptcy to make

Trustee's Objections to Proposed Statement of Evi-

dence, more Definite, Certain and Specific, and Mo-

tion of Respondents, Margaret B. Barringer and

Phoenix Title and Trust Company to require George

E. Lilley as Trustee in Bankruptcy to make Objec-

tions to Proposed Statement of Evidence, more

Definite, Certain and Specific, having heretofore



vs. George E. Lilley, et al. 785

been argued, submitted and by the Court taken

under advisement, and the Court ha\ang duly con-

sidered the same, and being fnllj advised in the

premises,

IT IS ORDERED that said Motions be denied.

[944]

October 1936 Term In Phoenix

MINUTE ENTRY
of Monday, November 2, 1936

HONORABLE DAVE W. LING,
United States District Judge, Presiding.

[Title of Cause.]

HEARING ON PETITION FOR LEAVE TO
SUE TRUSTEE.

The petition of Margaret B. Barringer for leave

to sue the Trustee in Bankruptcy comes on regu-

larly for hearing this day, pursuant to Order to

Show Cause.

William H. MacKay, Esquire, appears as counsel

for the petitioner, and Alice M. Birdsall, Esquire,

and Thomas W. Nealon, Esquire, appear as counsel

for Trustee.

Argument is now had by respective counsel, and

IT IS ORDERED that said petition be submitted

and by the Court taken under advisement. [945]
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October 1936 Term In Phoenix

MINUTE ENTRY
of Wednesday, November 4, 1936

HONORABLE DAVE W. LING,
United States District Judge, Presiding.

[Title of Cause.]

ORDER DENYING PETITION FOR LEAVE
TO SUE TRUSTEE.

The petition of Margaret B. Barringer for leave

to sue the Trustee in Bankruptcy having heretofore

been argued, submitted and by the Court taken

under advisement, and the Court having duly con-

sidered same, and being fully advised in the

premises,

IT IS ORDERED that said petition be, and the

same is hereby, denied, and that an exception be

entered on behalf of the petitioner. [946]

[Title of Court and Cause.]

MOTION TO VACATE ORDER SETTLING,
CERTIFYING AND ALLOWING STATE-
MENT OF EVIDENCE ON APPEALS.

COMES NOW George E. Lilley, as Trustee in

Bankruptcy of Windsor Square Development, Inc.,

a corporation, Bankrupt, appellee, and moves this

Court for an order vacating the order signed and

filed herein on the 29th dav of October, 1936, settling.
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certifying and allowing statement of evidence on ap-

peals, and as grounds for said motion, states

:

1. That said order was improvidently and er-

roneously made, for the reason that no notice of the

time and place of presentation to the court or judge

of the proposed statement of evidence and the ob-

jections and proposed amendments thereto of said

George E. Lilley, which objections and proposed

amendments were lodged in the Clerk's office on

June 30, 1936, has ever been served upon [947]

coimsel for appellee George E. Lilley, and no op-

portunity was given to said counsel previous to the

entering of said order to present their objections

and to be heard in said matter of settling said state-

ment of evidence; all in direct contravention of

Equity Rule 75 and Rule 38 of the District Court of

Arizona; that counsel for appellee George E. Lilley

were not present when said order was made and had

no knowledge thereof prior to receiving notice of

the entering of said order by the Clerk.

2. That the objections and proposed amendments

of appellee George E. Lilley, Trustee in Bank-

ruptcy, lodged herein on the 30th day of June, 1936,

have never been passed upon by the Court or Judge,

and no order has been made thereupon.

3. That no copy of said statement of evidence, as

finally settled and allowed by said order of Octo-

ber 29, 1936, has ever been served or presented to

counsel for appellee George E. Lilley, Trustee as

aforesaid, and that counsel for said appellee had no

opportunity to examine the same and to present

objections and exceptions thereto, or even to ascer-
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tain in what manner said proposed statement of evi-

dence as originally lodged in the Clerk's office has

been altered and changed, nor to find out what the

same contains at the present time.

4. That no copy of said order of October 29, 1936,

certifying and allowing said statement of evidence

was ever served upon counsel for this appellee and

counsel for this appellee have had no opportunity to

object to the same and to the form thereof and to

take exceptions thereto.

5. That said order of October 29, 1936, settling,

certifying and allowing statement of e^ddence on

appeals is incorrect and misleading, and assumes to

state matters concerning the record which are not

correct, and of which the Judge who signed said

order could have no knowledge because he w^as not

the trial judge in said proceeding. [948]

6. That the Honorable Dave W. Ling, District

Judge, was wdthout jurisdiction to settle said pro-

posed statement of evidence and the objections of

this appellee made to the whole thereof, and the

amendments proposed to the so-called ''condensed

statement of evidence" contained therein, for the

reason that he was not the trial judge and had no

knowledge of the proceedings in said matter, nor of

the evidence which was presented to and considered

by the trial judge, nor of other matters taking place

in the course of the proceedings before the District

Court ; that the trial judge in said proceeding w^as

the Honorable F. C. Jacobs, and that said trial judge

has since the lodging of said statement of evidence

and the objections and proposed amendments
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thereto, been at all times in the District of Arizona,

and ready, willing and able to pass upon the matters

presented by said proposed statement of evidence

and the objections and proposed amendments thereto

of said George E. Lilley, and to settle said statement

of evidence; that said trial judge alone has knowl-

edge of the proceedings and of the matters brought

before him upon which his order and judgment from

which said appeals are attempted to be prosecuted,

was based; and that matters and things are con-

tained in said statement of evidence which are in-

correct and inaccurate and no part of a statement

of evidence, and are incorrectly and erroneously cer-

tified by a judge other than the trial judge as a part

of the e^^dence considered by said trial judge in

rendering his judgment; that comisel for appellee

George E. Lillej^ had no notice or knowledge that

said Honorable Dave W. Ling, District Judge,

would settle said statement of evidence, and had no

opportunity to take exception to his action in the

premises.

7. That insertions and changes have been made

in the proposed statement of evidence as originally

lodged in [949] the Clerk's office without any ap-

plication to the court therefor and without any

service or notice of such changes having been given

to this appellee George E. Lilley, and that said

statement of evidence as settled and certified con-

tains matters which have never been presented to

appellee in any form, and were no part of any

amendments proposed by this appellee.
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This motion is based on all the records and pro-

ceedings herein, and on the affidavits hereto at-

tached.

THOMAS W. NEALON
ALICE M. BIRDSALL

Attorneys for George E. Lilley,

as Trustee in Bankruptcy of

Windsor Square Development,

Inc., a corporation. Bankrupt,

Appellee. [950]

[Title of Court and Cause.]

AFFIDAVIT OF COUNSEL.

State of Arizona

County of Maricopa—ss:

THOMAS W. NEALON and ALICE M. BIRD-
SALL, being each duly sworn, on oath, each for him-

self and herself and not one for the other, depose

and says:

That we are counsel for George E. Lilley, Trustee

in Bankruptcy of Windsor Square Development,

Inc., a corporation. Bankrupt, an appellee in the

appeals being now and since the 5th day of Febru-

ary, 1935, attempted to be prosecuted by Margaret

B. Barringer from the order of the Honorable F. C.

Jacobs, District Judge, affirming the order and de-

cree of the Referee in Bankruptcy in Bankruptcy

Proceedings No. B-570, In the Matter of Windsor

Square Development, Inc., a Corporation, Bank-

rupt, fixing and marshaling liens, determining



vs. George E. Lilley, et al. 791

priority [951] thereof and adjudging certain as-

serted liens and interests null and void

;

That on the 6th day of May, 1936, said appellant

Margaret B. Barringer served upon us and lodged

in the office of the Clerk of the United States Dis-

trict Court for the District of Arizona her proposed

statement of evidence consisting of two volumes,

containing 364 typewritten pages; that thereafter

an order was made by the Honorable F. C. Jacobs,

District Judge, granting George E. Lilley, Trustee

in Bankruptcy as aforesaid, until the 1st day of

July, 1936 in which to examine said proposed state-

ment of evidence and submit and lodge any objec-

tions and proposed amendments thereto ; that on the

30th day of June, 1936, said George E. Lilley, Trus-

tee as aforesaid, served upon counsel for Margaret

B. Barringer and lodged in the Clerk's office objec-

tions to said proposed statement of evidence and

amendments to the "condensed statement of evi-

dence in narrative form" contained therein; that

shortly thereafter counsel for Margaret B. Bar-

ringer requested counsel for said George E. Lilley,

Trustee as aforesaid, to agree upon a date in the

early part of July at which time the said proposed

statement of evidence and objections and amend-

ments proposed thereto, might be presented to the

Honorable F. C. Jacobs at Prescott, Arizona, where

said Honorable F. C. Jacobs was staying at said

time; that counsel consented thereto and said time

was agreed upon with said counsel and with said

Honorable F. C. Jacobs; that shortlv before said
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time agreed upon, counsel for Margaret B. Bar-

ringer served upon counsel for George E. Lilley,

Trustee as aforesaid, a motion to make the objec-

tions of said George E. Lilley, Trustee as afore-

said, to the proposed statement of evidence more

definite and certain, and said counsel for Margaret

B. Barringer stated that he did not intend to take

[952] up the settling of said statement of evidence

at said time agreed upon with Honorable F. C.

Jacobs, and on the 6th da}^ of July, 1936, said

counsel for Margaret B. Barringer presented to

said Honorable F. C. Jacobs an Order Extending

Time for Presentation, Approval and Settlement

and Filing of Statement of Evidence and Extending

Time for Filing and Docketing Record on Appeal to

and including October 15, 1936, which order was

signed by Honorable F. C Jacobs, and was filed by

said counsel for Margaret B. Barringer on

July 20, 1936:

That we received notice that on the 14th day of

September, 1936, said motion of Margaret B. Bar-

ringer to make more definite and certain the objec-

tions and proposed amendments to said proposed

statement of evidence made by said George E. Lilley,

Trustee as aforesaid, would be heard upon the mo-

tion docket of the Honorable Dave W. Ling in the

District Court at Phoenix, Arizona; that we were

present at said time and said motion was argued

and submitted to the Court.

That no notice of any attempt or proposal to pre-

sent said proposed statement of evidence and the

objections and proposed amendments thereto of said
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George E. Lilley, Trustee as aforesaid, to the Court

for settlement and approval was ever given to us, or

either of us, as required by the provisions of

Rule 38, Rule of Practice of the District Court of

Arizona, which provides as follows: ''After the ex-

piration of the time allowed, the bill and AMEND-
MENTS shall be presented to the judge for settle-

ment UPON NOTICE TO THE ADVERSE
PARTY." That counsel for said George E. Lillev,

Trustee as aforesaid, relying upon this provision of

Rule 38 expected to be present at an oral hearing

before the judge who would finally settle the state-

ment of e'^idence. [953]

That it has been and now is the opinion of counsel

for appellee George E. Lilley, Trustee as aforesaid,

that where the trial judge is within the Federal Dis-

trict wherein the cause was tried and he is ready,

able and willing to settle the statement of evidence,

that jurisdiction for that purpose vests in him

alone; that the cases in which such a statement of

evidence may be settled by another judge are only

confined to those where by reason of death, absence

from the district, or like disability the judge who
tried the cause is unable to settle the same, and that

in cases where such circumstances exist it becomes

necessary for the judge settling such bill of excep-

tions to take testimony as to the facts and proceed-

ings had in the trial and in subsequent review; the

foregoing being based on cases wherein a statement

of evidence was settled by a judge other than the

one who tried the case, by reason of the fact that

the trial judge had died pending proceedings on ap-
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peal and prior to the settling of the statement of

evidence.

That the record in the pending matter is long and

complicated ; that in the hearings before the Referee

and before the Judge upon review many things oc-

curred v^hich are not preserved in the Reporter's

Transcript, and for this reason the Judge who tried

the cause has a familiarity with the essential

matters that were presented to him, which could

only be obtained by another judge by the taking of

testimony.

Deponents further say that Honorable F. C.

Jacobs who heard and determined said cause is now

and has been at all times since the 30th day of June,

1936, in the Federal District of Arizona, and since

that time has not been laboring under any disability,

physical or otherwise, that would prevent him from

hearing and determining all questions that might

arise upon a [954] settlement of such statement of

evidence, and that he has during all of said period

been ready, willing and able to examine the same

and settle any disputed questions in regard thereto.

THOMAS W. NEALON
ALICE M. BIRDSALL

Subscribed and sworn to before me this 4th day

of November, 1936.

[Seal] FRANCES M. GARDNER
Notary Public

My Commission expires April 5, 1938.
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[Endorsed]

:

Received copy of within motion to Vacate Order

settling, certifying and order allowing statement of

evidence on appeals, this 4th day of November, 1936.

ELLINWOOD & ROSS
WM. H. MacKAY
Attorneys for

Margaret B. Barringer

[Endorsed] : Filed Nov 4 1936. [955]

[Title of Court and Cause.]

ORDER SETTING MOTION OF TRUSTEE
TO VACATE ORDER SETTLING STATE-
MENT OF EVIDENCE FOR HEARING.

On application of Wm. H. MacKay, Esq., one of

the attorneys for respondents Margaret B. Bar-

ringer and Phoenix Title and Trust Company, a

corporation, and good cause being shown

—

IT IS ORDERED that hearing shall be had on

Motion to Vacate Order Settling, Certifying and

Allowing State of Evidence on Appeals, heretofore

filed herein by George E. Lilley, as Trustee in Bank-

ruptcy of Windsor Square Development, Inc., shall

be and the same is hereby fixed and set on Tuesday,

November 10th at the hour of 1:30 o'clock in the

afternoon of said day in the courtroom of this court

and that a copy of this order shall be served upon

said George E. Lilley, as trustee aforesaid, or upon

his counsel of record in said cause.
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DONE in open court this 9th day of November,

1936.

DAVE W. LING
Judge

[Endorsed]
: Received copy of the within this 9th

day of November, 1936.

THOMAS W. NEALON
Attorney for Trustee,

George E. Lilley.

[Endorsed]
: Filed Nov 9 1936. [956]

October 1936 Term At Phoenix

MINUTE ENTRY
of November 10, 1936

(Phoenix General Minutes)

HONORABLE DAVE W. LING,
United States District Judge, Presiding.

[Title of Cause.]

HEARING ON MOTION TO VACATE ORDER
SETTLING STATEMENT OF EVIDENCE.

Trustee's Motion to Vacate Order Settling, Cer-

tifying and Allowing Statement of Evidence on Ap-

peals comes on regularly for hearing this day.

Thomas W. Nealon, Esquire, and Alice M. Bird-

sail, Esquire, appear as counsel for the Trustee.

William H. MacKay, Esquire, appears as counsel

for Respondent, Margaret B. Barringer, and John

L. Gust, Esquire, appears as counsel for the Re-
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spondent, Phoenix Title and Trust Company, as

Trustee.

Counsel for the Trustee now object and except

to hearing of said Motion at this time.

Argument is now had by respective counsel, and
IT IS ORDERED that said Motion to Vacate

Order Settling, Certifying and Allowing Statement

of Evidence on Appeals be submitted and by the

Court taken under advisement.

Subsequently, the Court having duly considered

the same and being fully advised in the premises,

IT IS ORDERED that said Motion to Vacate

Order Settling, Certifying and Allowing Statement

of Evidence on Appeals be, and the same is hereby

denied, and that an exception be entered on behalf

of the Trustee. [957]

CLERK'S CERTIFICATE TO SUPPLEMEN-
TAL TRANSCRIPT OF RECORD.

In the United States District Court

for the District of Arizona.

United States of America

District of Arizona—ss:

I, EDWARD W. SCRUGGS, Clerk of the United

States District Court for the District of Arizona,

do hereby certify that I am the custodian of the

records, papers and files of the said Court, including

the records, papers and files in the matter of

Windsor Square Development, Inc., a corporation.

Bankrupt, numbered B-570 Phoenix, on the docket

of said Court.

I further certify that the attached pages, num-

bered 1 to 22, inclusive, contain a full, true and cor-
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rect supplemental transcript of the proceedings of

said cause and all the papers filed therein, together

with the endorsements of filing thereon, called for

and designated in the praecipe for supplemental

transcript filed in said cause and made a part of

the supplemental transcript attached hereto, as the

same appear from the originals of record and on

file in my office as such Clerk, in the City of Phoe-

nix, State and District aforesaid.

I further certify that the Clerk's fee for prepar-

ing and certifying to this said supplemental

transcript of record amounts to the sum of $3.00 and

that said sum has been paid to me by counsel for

the appellant.

WITNESS my hand and the seal of the said

Court this 18th day of December, 1936.

[Seal] EDWARD W. SCRUGGS,
Clerk.

CLERK'S CERTIFICATE TO TRANSCRIPT
OF RECORD.

In the United States District Court

for the District of Arizona.

United States of America,

District of Arizona—ss.

I, EDWARD W. SCRUGGS, Clerk of the

United States District Court for the District of

Arizona, do hereby certify that I am the custodian

of the records, papers and files of the said Court,

including the records, papers and files in the matter
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of Windsor Square Development, Inc., a corpora-

tion, Bankrupt, numbered B-570 Phoenix, on the

docket of said Court.

I further certify that the attached pages, num-

bered 1 to 966, inclusive, contain a full, true and

correct transcript of the proceedings of said cause

and all the papers filed therein, together with the

endorsements of filing thereon, called for and desig-

nated in the praecipe filed in said cause and made

a part of the transcript attached hereto, as the same

appear from the originals of record and on file in

my office as such Clerk, in the City of Phoenix,

State and District aforesaid.

I further certify that the Clerk's fee for pre-

paring and certifying to this said transcript of

record amounts to the sum of $140.00, and that said

sum has been paid to me by counsel for the appel-

lant.

I further certify that the original citation issued

in the said cause is hereto attached and made a

part of this record.

Witness my hand and the seal of the said Court

this 11th day of November, 1936.

EDWAKD W. SCEUGGS,
Clerk.

[Seal] By WM. H. LOVELESS
Chief Deputy Clerk. [958]



800
J
Margaret B. Barringer, et al.

[Title of Court and Cause.]

CITATION.

United States of America—ss.

To: GEORGE E. LILLEY, as Trustee in Bank-

ruptcy of the Estate of Windsor Square Devel-

opment, Inc., a corporation, bankrupt; SALT
RIVER VALLEY WATER USERS' ASSO-
CIATION, a corporation; CENTRAL ARI-

ZONA LIGHT & POWER COMPANY, a cor-

poration; COUNTY OF MARICOPA, a polit-

ical subdivision of the State of Arizona

;

STATE OF ARIZONA; JOHN D. CAL-

HOUN, County Treasurer of the County of

Maricopa, State of Arizona; MITT SIMS,

Treasurer of the State of Arizona; W. R.

WELLS, RAYMOND L. NIER; J. ALLEN
WELLS; E. L. GROSE and MAUDE M.

GROSE, his wife; GLEN E. WEAVER; LU-
CILLE NICHOLS; NELLIE B. WILKIN-
SON; SUSIE M. WALLACE; E. R. FOUTZ;
THOMAS J. TUNNEY, and WINDSOR
SQUARE DEVELOPMENT, INC., the bank-

rupt corporation:

YOU, AND EACH OF YOU, are hereby cited

and admonished to be and appear in the Circuit

Court of Appeals of the United [959] States for

the Ninth Circuit, at San Francisco, California, on

March 7th, 1935, pursuant to an order allowing an

appeal from the District Court of the United States,
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in and for the District of Arizona, in the matter of

the Estate of Windsor Square Development, Inc., a

corporation, bankrupt, George E. Lilley, as Trustee

in Bankruptcy of the Estate of Windsor Square

Development, Inc., a corporation, bankrupt, vs.

Margaret B. Barringer; Phoenix Title and Trust

Company, a corporation; Salt River Valley Water

Users' Association, a corporation; Central Arizona

Light & Power Company, a corporation; County of

Maricopa; State of Arizona; John D. Calhoun,

County Treasurer of the County of Maricopa, State

of Arizona; Mitt Sims, Treasurer of the State of

Arizona ; W. R. Wells ; Raymond L. Mer ; J. Allen

Wells; E. L. Grose; Glen E. Weaver; E. R. Foutz;

Lucille Nichols; Nellie B. Wilkinson and Susie M.

Wallace, and Thomas J. Tunney (Alleged Lien-

Holders), wherein Margaret B. Barringer and Phoe-

nix Title and Trust Company, as Trustee, are appel-

lants, and you are appellees, to show cause, if any

there be, why the order or decree of the District

Court, dated and entered January 7, 1935, should

not be corrected, and why speedy justice should not

be done to the parties on that behalf.

Witness the Honorable Fred C. Jacobs, Judge

of the District Court of the United States, in and

for the District of Arizona, this 5th day of Febru-

ary, 1935.

[Seal] F. C. JACOBS,
District Judge. [960]

Service of a copy of the foregoing Citation, to-

gether with copies of Petition for Appeal, Assign-
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ment of Errors, Bond on Appeal and Order Allow-

ing Appeal With Supersedeas, respectively, is

acknowledged this 6 day of February, 1935.

GEORGE E. LILLEY, as Trustee

in Bankruptcy of the Estate

of Windsor Square Develop-

ment, Inc. a corporation,

Bankrupt,

By THOMAS W. NEALON
ALICE M. BIRDSALL

His Attorneys

SALT RIVER VALLEY
WATER USERS' ASSO-
CIATION, a corporation.

By LIN B. ORME
Its President

CENTRAL ARIZONA LIGHT
& POWER COMPANY, a

corporation.

By ARMSTRONG, KRAMER, MOR-
RISON & ROCHE
Per ROCHE

Its Attorneys

COUNTY OP MARICOPA
By HARRY JOHNSON

County Attorney

STATE OF ARIZONA
By JOHN L. SULLIVAN

Attornev General
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MIT SIMS
Treasurer of the State of

Arizona

W. R. WELLS
By HAYES, STANFORD,

WALTON, ALLEE &
WILLIAMS

By MATT S. WALTON
His Attorneys

(Raymond L. Nier) [961]

(J. Allen Wells)

E. L. GROSE AND
MAUDE M. GROSE

By CUNNINGHAM, CARSON &
GIBBONS,

Their Attorneys

GLEN E. WEAVER
E. R. FOUTZ

(Lucille Nichols)

NELLIE B. WILKINSON

(Susie M. Wallace)

THOMAS J. TUNNEY
JOHN D. CALHOUN

Formerly County Treasurer

of the County of Maricopa,

State of Arizona

By WALLACE W. CLARK,
His Attorney
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HARRY M. MOORE
County Treasurer of the

County of Maricopa, State of

Arizona.

WINDSOR SQUARE DEVEL-
OPMENT, INC., the bank-

rupt corporation,

By FLANIGAN & FIELDS
Its Attorneys [962]

[Title of Court and Cause.]

ACKNOWLEDGMENT OF SERVICE
OF CITATION.

Service of a copy of the annexed Citation, to-

gether with copy of Petition for Appeal, Assign-

ment of Errors, Bond on Appeal, and Order Allow-

ing Appeal of Margaret B. Barringer and Phoenix

Title and Trust Company, respectively, is acknowl-

edged by the undersigned this 15th day of Febru-

ary, 1935.

SUSAN WALLACE [963]

[Title of Court and Cause.]

ACKNOWLEDGMENT OF SERVICE
OF CITATION.

Service of a copy of the annexed Citation, to-

gether with copy of Petition for Appeal, Assign-

ment of Errors, Bond on Apepal, and Order Allow-
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ing Appeal of Margaret B. Barringer and Phoenix

Title and Trust Company, respectively, is acknowl-

edged by the undersigned this 5th day of February,

1935.

LUCILE NICHOLS. [964]

[Title of Court and Cause.]

ACKNOWLEDGMENT OF SERVICE
OF CITATION.

Service of a copy of the annexed Citation, to-

gether with copy of Petition for Appeal, Assign-

ment of Errors, Bond on Appeal, and Order Allow-

ing Appeal of Margaret B. Barringer and Phoenix

Title and Trust Company, respectively, is acknowl-

edged by the undersigned this 16th day of Febru-

ary, 1935.

RAYMOND L. NIER. [965]

District of Arizona—ss.

I hereby certify and return, that on the 12th

day of February, 1935, I received the within Cita-

tion and that after diligent search, I am unable to

find the wdthin-named defendant, J. Allen Wells,

within my district.

G. A. MAUK
United States Marshal.

By J. D. WICK
Chief Deputy United States Marshal.

[Endorsed]: Filed Feb. 26, 1935. [966]
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In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 7765

In the Matter of WINDSOR SQUARE DEVEL-
OPMENT, INC., a corporation.

Bankrupt,

GEORGE E. LILLEY, as Trustee in Bankruptcy

of the Estate of Windsor Square Development,

Inc., a corporation,

Bankrupt,

vs.

MARGARET B. BARRINGER; PHOENIX
TITLE AND TRUST COMPANY, a corpo-

ration; SALT RIVER VALLEY WATER
USERS ' ASSOCIATION, a corporation ; CEN-
TRAL ARIZONA LIGHT & POWER COM-
PANY, a corporation; COUNTY OF MARI-
COPA; STATE OF ARIZONA; JOHN D.

CALHOUN, County Treasurer of the County

of Maricopa, State of Arizona; MITT SIMS,

Treasurer of the State of Arizona; W. R.

WELLS; RAYMOND L. NIER; J. ALLEN
WELLS ; E. L. GROSE ; GLEN E. WEAVER;
E. R. FOUTZ; LUCILLE NICHOLS; NEL-
LIE B. WILKINSON and SUSIE M. WAL-
LAC^E, and THOMAS J. TUNNEY (Alleged

Lien-Holders).
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PETITION FOR APPEAL
To the Honorable Judges of the United States Cir-

cuit Court of Appeals, for the Ninth Circuit

:

Petitioners, the above named Margaret B. Bar-

ringer and Phoenix Title and Trust Company, a

corporation, as Trustee, respectively, without preju-

dice to their right to prosecute an appeal heretofore

allowed by the District Court of the United States,

in and for the District of Arizona, from the order

hereinafter mentioned, considering themselves ag-

grieved by the order or decree of said District Court

of the United States, in and for the District of Ari-

zona, made and entered on the 7th day of January,

1935, in the above entitled proceeding, in that said

order or decree denied their respective petitions for

review of an order of R. W. Smith, Esq., Referee in

Bankruptcy, adjudging Phoenix Title and Trust

Company, as Trustee, to have no right, title or inter-

est in or to the property described in said Referee's

order, and adjudging and decreeing that appellant

Margaret B. Barringer has no lien thereon, as pro-

vided in a certain declaration of trust executed by

Phoenix Title and Trust Company, as Trustee; and

in that said order or decree approved and affirmed

the findings and conclusions of said Referee ; and in

that said order or decree ordered George E. Lilley,

as Trustee in Bankruptcy of the Estate of Windsor

Square Development, Inc., a corporation, bankrupt,

to sell said property owned by appellant Phoenix

Title and Trust Company as Trustee, and held by it

pursuant to a certain declaration of trust to secure

the indebtedness of one Thomas J. Tunney to ap-
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pellant Margaret B. Barringer, free from the pro-

visions of said declaration of trust and free from

appellant Margaret B. Barringer 's lien thereunder;

and in that said order or decree adjudged that ap-

pellant Margaret B. Barringer is not entitled to

have her lien upon said property transferred to the

proceeds of such sale, do hereby, jointly and sev-

erally, pray for an order allowing an appeal from

the order of said District Court made and entered

on January 7, 1935, for the foregoing reasons and

for the reasons specified in the assignment of errors,

which is filed herewith.

Dated: February 5, 1935.

MARGARET B. BARRINGER
By WM. H. MacKAY

PHOENIX TITLE AND TRUST
COMPANY, as Trustee,

By WM. H. MacKAY
Petitioners.

ELLINWOOD & ROSS
By WM. H. MacKAY

Attorneys for Petitioner Mar-

garet B. Barringer

KIBBEY, BENNETT, GUST,
SMITH & ROSENFELD

By JOHN L. GUST
Attorneys for Petitioner Phoe-

nix Title and Trust Company,

as Trustee.

[Endorsed]: Filed Feb. 5, 1935. Paul P. O'Brien,

Clerk.
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Come now Margaret B. Barringer and Phoenix

Title and Trust Company, a corporation, as Trustee,

and file the following assignment of errors upon

which they will rely upon their appeal from the

order and decree made by the District Court of the

United States, in and for the District of Arizona, on

the 7th day of January, 1935, in the above entitled

matter, and said Margaret B. Barringer and Phoe-

nix Title and Trust Company, as Trustee, appellants

herein, state that said order is erroneous and against

their just rights for the following reasons:

I.

The District Court erred in denying, by its said

order of decree of January 7, 1935, the petition of

review of the order of R. W. Smith, Esq., Referee

in Bankruptcy, made on September 17, 1932, en-

titled, "Order and Decree Fixing and Marshalling

Liens, Determining Priority Thereof and Adjudging

Certain Asserted Liens and Interests Null and

Void," in the above entitled proceeding.

II.

The District Court erred by its said order or

decree of January 7, 1935, in approving and affirm-

ing the order of R. W. Smith, Esq., Referee in

Bankruptcy, made on September 17, 1932, in the

above entitled proceeding.



810 Margaret B. Barringer, et al.

III.

The District Court erred in its order approving

and affirming the Referee's said order in that said

Referee erroneously failed to find, as manifestly

showTi by the reporter's transcript of the evidence

before said Referee and certified to said District

Court on review, that appellant Phoenix Title and

Trust Company, as Trustee, is the lawful owner of

the property described in the Referee's said order,

and holds the said property as security for the in-

debtedness of one Thomas J. Tunney to appellant

Margaret B. Barringer.

IV.

The District Court erred in its order approving

and affirming the Referee's said order in that said

Referee erroneously found from the evidence that

appellant Margaret B. Barringer in January, 1929,

sold said property to Messrs. Owens, Dinmore and

^lills, and that they paid to her the agreed con-

sideration therefor, whereas the evidence, as shown

by said reporter's transcript, clearly shows that ap-

pellant Margaret B. Barringer never sold said prop-

erty to Messrs. Owens, Dinmore and Mills, and on

the contrary conveyed it by duly recorded warranty

deed to appellant Phoenix Title and Trust Company,

as Trustee, to hold said property for the paramount

purpose of securing the said indebtedness of Thomas

J. Timney, who, in a declaration of trust, likewise

expressly agreed that the whole of said property

should always be held for the purpose aforesaid.
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V.

The District Court erred in approving and affirm-

ing the Eeferee's said order in that the Referee in

said order erroneously found and held that the said

ownership and title of appellant Phoenix Title and

Trust Company, as Trustee, is void as to the Trustee

in Bankruptcy and the creditors of the bankrupt for

the insufficient reason that a certain declaration of

trust, in which it agreed to hold said property and

title thereto as security for said indebtedness of

Thomas J. Tunney, was not recorded.

VI.

The District Court erred in approving and affirm-

ing the Referee's said order in that the Referee in

said order erroneously found and held that the

agreement of said appellant Phoenix Title and Trust

Company, as Trustee, and of said Thomas J. Tunney

in said declaration of trust contained to the effect

that said property and title thereto shall be held as

security for the said indebtedness of Thomas »T.

Tunney is void as to the Trustee in Bankruptcy and

the bankrupt's creditors for the insufficient reason

that said declaration of trust was not recorded.

VII.

The District Court erred in approving and affirm-

ing the Referee's said order in that the Referee in

said order erroneously found and held that the

bankrupt, as assignee of said Thomas J. Tunney by

mesne assignments, succeeded to an interest in and

to said property, whereas under the laws of the
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State of Arizona neither Thomas J. Tunney nor any

of his assignees acquired any interest, equitable or

otherwise, in said property under the provisions of

said declaration of trust.

VIII.

The District Court erred in approving and affirm-

ing the Referee's said order in that the Referee in

said order further erroneously found and held that

any interest in said property claimed by the Trustee

in Bankruptcy is free from the agreements of ap-

pellant Phoenix Title and Trust Company, as

Trustee, and Thomas J. Tunney, the bankrupt's as-

signor in said declaration of trust contained, to the

effect that the entire title, interest and estate in and

to said property shall secure the indebtedness of

Thomas J. Tunney, for the insufficient reason that

said declaration of trust was not recorded.

IX.

The District Court erred in approving and affirm-

ing the Referee's said order in that the Referee in

said order erroneously found and held that appel-

lant Margaret B. Barringer could not enforce the

provisions of said declaration of trust as against

Thomas J. Tunney 's assignee, the bankrupt, for the

insufficient reason that said declaration of trust was

not recorded.

X.

The District Court erred in approving and affirm-

ing the Referee's said order in that the Referee in

said order, contrary to the laws of the State of Ari-

zona, erroneously seeks to prevent appellant Phoe-
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nix Title and Trust Company, as Trustee, from per-

forming its duty under said declaration of trust to

hold said property as security for said indebtedness

of Thomas J. Tunney.

XI.

The District Court erred in approving and affirm-

ing the findings of fact of said Referee, because the

finding of the Referee to the effect that prior to the

filing of the petition of bankruptcy herein and at

the time of filing thereof, on October 25, 1930, all of

the property described in said Referee's order of

September 17, 1932, was in the possession of said

bankrupt, is erroneous in that the evidence as set

forth in the transcript of evidence, pursuant to the

order of said District Court, used at the hearing

before the District Court on appellant Margaret B.

Barringer's petition for review, shows that said

bankrupt was never in possession of said property.

XII.

The District Court erred in approving and affirm-

ing the findings of fact of said Referee, because the

finding of the Referee to the effect that George E.

Lilley, Trustee in Bankruptcy of the above entitled

bankrupt estate, immediately, upon qualifying as

such Trustee, took possession of said property, and

ever since has had possession thereof, is erroneous in

that the evidence manifestly shows that said prop-

erty is, and ever since December, 1928, has been, in

the possession of appellant Phoenix Title and Trust

Company, as Trustee, the lawful owner of record

thereof.
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XIII.

The District Court erred in approving and affirm-

ing the findings of fact of said Referee, because the

finding of the Referee to the effect that Messrs.

Owens, Dinmore and Mills, on the consummation of

said transaction, went into possession of said prop-

erty and improved the same, is erroneous, in that

the evidence manifestly shows that said Messrs.

Owens, Dinmore and Mills never were in possession

of said property, and that said property is and

always has been vacant and unimproved, and that

any and all improvements installed or paid for by

said Messrs. Owens, Dinmore and Mills consisted of

trees, paving, curbs, lights, sewers and other street

improvements, none of which were ever installed

on any of the property described in said Referee's

order of September 17, 1932.

XIV.
The District Court erred in approving and affirm-

ing the findings of fact of said Referee for the

reason that the finding of said Referee to the effect

that appellants Margaret B. Barringer and Phoenix

Title and Trust Company as Trustee permitted the

bankrupt to exercise dominion over, retain posses-

sion of and hold itself out to the public in general

and numerous creditors in particular as the owner

of the property described in said Referee's order of

September 17, 1932, and that in reliance thereon,

credit was extended to the bankrupt by creditors of

said bankrupt, is erroneous in that said finding was

without support in the evidence before the Referee

and is contrary to the evidence.
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XV.
The District Court erred in approving and affirm-

ing the findings of fact of said Referee for the

reason that the finding of said Referee to the effect

that appellants Margaret B. Barringer and Phoenix

Title and Trust Company as Trustee permitted the

bankrupt's predecessors to exercise dominion over,

retain possession of and hold themselves out to the

public in general and numerous creditors in particu-

lar as the owners of the property described in said

Referee's order of September 17, 1932, and that in

reliance thereon, credit was extended to the bank-

rupt's predecessors by creditors of said bankrupt, is

erroneous in that said finding was without support

in the evidence before the Referee and is contrary

to the evidence.

XVI.

The District Court erred in approving and affirm-

ing the Referee's order of September 17, 1932, in

that said Referee, by his said order, held and found

that said declaration of trust was invalid because it

was not recorded, whereas under the laws of the

State of Arizona the provisions of said declaration

of trust, though unrecorded, are valid and binding as

to said Trustee of said bankrupt and the said bank-

rupt's creditors.

XVII.

The District Court erred in approving and affirm-

ing said Referee's order of September 17, 1932, in

that it conclusively appears from the evidence that

the transfer by Messrs. Owens, Dinmore and Mills
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of their rights under said declaration of trust to the

bankrupt and the assumption by the bankrupt of

their indebtedness were and are, respectively,

fraudulent, fictitious and void under the laws of the

State of Arizona, and that said order of the Referee

and the entire proceedings before the Referee in

said bankruptcy estate are fraudulent and void.

XVIII.

The District Court erred in approving and affirm-

ing the Referee's said order in that, over appel-

lants' objections, said Referee permitted witnesses

E. L. Grose, Forest Whitney and Henry F. Lieber,

respectively, to testify that they believed the prop-

erty in question to be owned by said Messrs. Owens,

Dinmore and Mills, in that the evidence shows no

valid grounds existed for their respective beliefs.

XIX.
The District Court erred in approving and affirm-

ing the Referee's said order in that said Referee

denied to appellant Margaret B. Barringer the right

to cross-examine witnesses W. R. Wells and Henry

F. Lieber concerning their beliefs as to the owner-

ship of said property and outstanding liens thereon,

the testimony of said witnesses concerning said

matters having been, as shown by said Referee's

summary and said reporter's transcript, certified to

said District Court on review.

Wherefore, your petitioners pray that the court

allow an appeal herein from the order or decree of
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January 7, 1935, and fix the amount and approve a

bond for cost on said appeal.

Dated : February 5, 1935.

ELLINWOOD & ROSS
By WM. H. MacKAY

Attorneys for Petitioner Mar-

garet B. Barringer

KIBBEY, BENNETT, GUST,
SMITH AND ROSENFELD

By JOHN L. GUST
Attorneys for Petitioner Phoe-

nix Title and Trust Company,

as Trustee.

[Endorsed]: Filed Feb. 5, 1935. Paul P. O'Brien,

Clerk.

At a stated Term, to wit, the October Term, A. D.

1935 of the United States Circuit Court of Appeals

for the Ninth Circuit, held in the Court Room
thereof, in the City and Comity of San Francisco,

in the State of California, on Monday the twenty-

first day of October in the year of our Lord One
Thousand Nine Hundred and Thirty-five.

Present: The Honorable CURTIS D. WILBUR,
Senior Circuit Judge, Presiding; Honorable

FRANCIS A. GARRECHT, Circuit Judge;

Honorable BERT E. HANEY, Circuit Judge.

[Title of Cause.]

ORDER ALLOWING APPEAL.

Upon consideration of the petition of Margaret B.

Barringer, et al., filed February 5, 1935, for allow-
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ance of appeal, and of the assignment of errors

thereon, filed on said date, and good cause therefor

appearing,

IT IS ORDERED that an appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, from the order of the District Court of the

United States for the District of Arizona, entered

on January 7, 1935, be, and the same hereby is

allowed.

The bond heretofore given in this cause on the

appeal allowed by the said District Court of Arizona

shall stand as the bond on appeal herein.

[Title of Court and Cause.]

CITATION.

UNITED STATES OF AMERICA—ss.

TO: GEORGE E. LILLEY, as Trustee in Bank-

ruptcy of the Estate of Windsor Square De-

velopment, Inc., a corporation, bankrupt ; SALT
RIVER VALLEY WATER USERS' ASSO-
CIATION, a corporation; CENTRAL ARI-
ZONA LIGHT & POWER COMPANY, a

corporation; COUNTY OF MARICOPA, a

political subdivision of the State of Arizona;

STATE OF ARIZONA ; JOHN D. CALHOUN,
County Treasurer of the County of Maricopa,

State of Arizona; MITT SIMS, Treasurer of

the State of Arizona; W. R. WELLS; RAY-
MOND L. NIER; J. ALLEN WELLS; E. L.

GROSE and MAUDE M. GROSE, his wife;
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GLEN E. WEAVER; LUCILLE NICHOLS;
NELLIE B. WILKINSON; SUSIE M.

WALLACE; E. R. FOUTZ; THOMAS J.

TUNNEY, and WINDSOR SQUARE DE-

VELOPMENT, INC., the bankrupt cor-

poration :

You, and each of you, are hereby cited and ad-

monished to be and appear in the Circuit Court of

Appeals of the United States, for the Ninth Circuit,

at San Francisco, California, on November 21, 1935,

pursuant to an order allowing an appeal from the

District Court of the United States, in and for the

District of Arizona, in the matter of the Estate of

Windsor Square Development, Inc., a corporation,

bankrupt, George E. Lilley, as Trustee in Bank-

ruptcy of the Estate of Windsor Square Develop-

ment, Inc., a corporation, bankrupt, vs. Margaret B.

Barringer; Phoenix Title and Trust Company, a

corporation; Salt River Valley Water Users' As-

sociation, a corporation; Central Arizona Light &
Power Company, a corporation; County of Mari-

copa; State of Arizona; John D. Calhoun, County

Treasurer of the County of Maricopa, State of Ari-

zona ; Mitt Sims, Treasurer of the State of Arizona

;

W. R. Wells; Raymond L. Nier; J. Allen Wells;

E. L. Grose ; Glen E. Weaver ; E. R. Foutz ; Lucille

Nichols ; Nellie B. Wilkinson and Susie M. Wallace,

and Thomas J. Tunney (Alleged Lien-Holders),

wherein Margaret B. Barringer and Phoenix Title

and Trust Company, as Trustee, are appellants, and
you are appellees, to show cause if any there be, why
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the order or decree of the District Court, dated and

entered January 7, 1935, should not be corrected,

and why speedy justice should not be done to the

parties on that behalf.

Witness the Honorable CURTIS D. WILBUR,
Judge of the United States Circuit Court of Ap-

peals, for the Ninth Circuit, this 21st day of Octo-

ber, 1935.

CURTIS D. WILBUR
U. S. Circuit Judge.

[Title of Court and Cause.]

ACKNOWLEDGMENT OF SERVICE OF
CITATION ON APPEAL.

Service of Citation on Appeal is acknowledged by

each of the undersigned this 24th day of October,

1935.

GEORGE E. LILLEY, as Trustee

in Bankruptcy of the Estate

of Windsor Square Develop-

ment, Inc., a corporation.

Bankrupt,

By THOMAS W. NEALON
ALICE M. BIRDSALL

His Attorneys

SALT RIVER VALLEY
WATER USERS' ASSO-
CIATION, a corporation,

By LIN B. ORME
Its President
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CENTRAL ARIZONA LIGHT &

POWER COMPANY,
a corporation,

By ARMSTRONG, KRAMER,
M. & R.,

THOS. ARMSTRONG, JR.

Its Attorneys

COUNTY OE MARICOPA

By HARRY JOHNSON
County Attorney

STATE OF ARIZONA

By JOHN L. SULLIVAN
Attorney General

MIT SIMMS
Treasurer of the State of

Arizona

W. R. WELLS
By HAYES, STANFORD

WALTON, ALLEE &

WILLIAMS
By MATT S. WALTON

His Attorneys

RAYMOND L. NIER

(J. Allen Wells)

E. L. GROSE and

MAUDE M. GROSE
By CUNNINGHAM, CARSON &

GIBBONS
Their Attorneys

(Glen E. Weaver)
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E. R. FOUTZ
LUCILLE NICHOLS
H. B. WILKINSON

For Nellie B. Wilkinson

SUSIE M. WALLACE
THOMAS J. TUNNEY
JOHN D. CALHOUN

Formerly County Treasurer of

the County of Maricopa, State

of Arizona

HARRY M. MOORE
County Treasurer of the

County of Maricopa,

State of Arizona

WINDSOR SQUARE
DEVELOPMENT, INC.,

the bankrupt corporation,

By FLANIGAN & FIELDS
Its Attorneys

[Endorsed] : Filed Nov. 23, 1935. Paul P. O'Brien,

Clerk.

In the District Court of the United States

in and for the District of Arizona.

[Title of Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:

That we, Margaret B. Barringer and Phoenix

Title and Trust Company, a corporation, as prin-

cipal, and Hartford Accident and Indemnity Com-
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pany, a corporation of the State of Connecticut, as

surety, are held and firmly bound unto George E.

Lilley, as Trustee in Bankruptcy of the Estate of

Windsor Square Development, Inc., a corporation,

bankrupt; Salt River Valley Water Users' Asso-

ciation, a corporation; Central Arizona Light &
Power Company, a corporation; County of Mari-

copa, a political subdivision of the State of Arizona
j

State of Arizona; John D. Calhoun, County Treas-

urer of the County of Maricopa, State of Arizona;

Mitt Sims, Treasurer of the State of Arizona ; W. R.

Wells ; Raymond L. Mer; J. Allen Wells; E. L.

Grose and Maude M. Grose, his wife; Glen E.

Weaver; Lucille Nichols; Nellie B. Wilkinson;

Susie M. Wallace; E. R. Foutz; Thomas J. Tunney,

and Windsor Square Development, Inc., the bank-

rupt corporation, in the full sum of five thousand

dollars ($5,000), for the payment of which, well

and truly to be made, we bind ourselves, our suc-

cessors and assigns, jointly and severally, firmly by

these presents. Sealed with our seals and dated this

4th day of February, 1935.

Whereas an order was entered in the above en-

titled proceeding in the District Court of the United

States, in and for the District of Arizona, on the 5th

day of February, 1935, allowing an appeal to the

United States Circuit Court of Appeals, for the

Ninth Circuit, from a certain order or decree made
and entered by said District Court of the United

States, in and for the District of Arizona, on the

7th day of January, 1935, approving and affirming



824 Margaret B. Barringer, et ah

that certain order of R. W. Smith, Esq., Referee in

Bankruptcy, fixing and marshalling liens, etc., made

on September 17, 1932 ; and

Whereas in said order allowing said appeal it was

ordered, adjudged and decreed that said appeal shall

operate as a supersedeas on execution by said Mar-

garet B. Barringer and Phoenix Title and Trust

Company of a bond in the sum of $5,000, conditioned

as required by law;

Now, Therefore, the condition of the above obliga-

tion is such that if the said Margaret B. Barringer

and Phoenix Title and Trust Company shall prose-

cute said appeal to effect, and answer all damages

and costs if they fail to make good their pleas, then

the above obligation to be void, else to remain in

full force and virtue.

In Witness Whereof, the undersigned have exe-

cuted this bond this 4th day of February, 1935.

MARGARET B. BARRINGER
PHOENIX TITLE AND TRUST

COMPANY,
By GEO. W. MICKLE

Its President

Attest

:

L. J. TAYLOR
Its Secretary

HARTFORD ACCIDENT AND
INDEMNITY COMPANY,

By V. M. HALDIMAN
Its Attorney in Fact.
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I hereby approve the foregoing bond.

Dated this 5th day of February, 1935.

F. C. JACOBS
Judge.

State of Arizona,

County of Maricopa—ss.

On this 4th day of February, 1935, before me,

Lucille Hill, a Notary Public in and for said County

and State, residing therein, duly commissioned and

sworn, personally appeared Margaret B. Barringer,

known to me to be one of the persons who subscribed

her name to the foregoing instrument, and acknowl-

edged to me that she executed the same for the pur-

pose and consideration therein expressed.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal at my office in the county

and state aforesaid the day and year in this certifi-

cate first above written.

LUCILLE HILL
Notary Public in and for Maricopa County, State of

Arizona.

My commission expires: 3/17/37.

State of Arizona,

County of Maricopa—ss.

On this 4th day of February, 1935, before me,

Albert L. Clark, a Notary Public in and for said

County and State, residing therein, duly commis-

sioned and sworn, personally appeared Geo. W.
Mickle and L. J. Taylor, known to me to be the
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President and Secretary, respectively, of Phoenix

Title and Trust Company, a corporation, and

acknowledged to me that they executed the foregoing

instrument for and on behalf of said corporation as

such President and Secretary, respectively, for the

purpose and consideration therein expressed.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal at my office in the county

and state aforesaid the day and year in this cer-

tificate first above written.

ALBERT L. CLARK
Notary Public in and for Maricopa County, State

of Arizona.

My commission expires : May 23, 1937.

State of Arizona,

County of Maricopa—ss.

On this 4th day of February, 1935, before me,

Ruth Riggs, a Notary Public in and for said County

and State, residing therein, duly commissioned and

sworn, personally appeared V. M. Haldiman, known

to me to be the duly authorized Attorney in Fact of

Hartford Accident and Indemnity Company, and

the same person whose name is subscribed to the

within instrument as the Attorney in Fact of said

company, and that the said V. M. Haldiman duly

acknowledged to me that he subscribed the name of

Hartford Accident and Indemnity Company thereto

as surety, and his own name as Attorney in Fact,

and that he executed the foregoing instrument as

such Attorney in Fact for the said Hartford Acci-



vs. George E. Lilley, et al. 827

dent and Indemnity Company for the purpose and

consideration therein expressed.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal at my office in the county

and State aforesaid, the day and year in this cer-

tificate first above written.

RUTH RIGGS
Notary Public in and for Maricopa County, State of

Arizona.

My commission expires: June 9, 1938.

In the United States Circuit Court of Appeals

For the Mnth Circuit.

[Title of Cause.]

STATEMENT OF ERRORS INTENDED TO BE
RELIED UPON AND DESIGNATION OF
PARTS OF THE RECORD TO BE
PRINTED.

Come now Margaret B. Barringer and Phoenix

Title and Trust Company, a corporation, as Trustee,

the appellants in the above entitled cause, and adopt

their assignments of error as their statement of

errors to be relied upon

;

And said appellants state that only the following

parts of the record, as filed in this court, are deemed

necessary to be printed for the consideration of the

errors above referred to, viz

:
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Title of Paper Record Page

*Amended Answer of Phoenix Title and Trust

Company to Order to Show Cause (573) 129

*Answer of Margaret B. Barringer to Trustee's

Petition to Marshal Liens and Sell, and Pe-

tition in Intervention (471) 83

^Appearance of E. L. Grose in Conformity with

Trustee's Order (496) 77

Assignments of Error 387

Attorneys of Record - 2

Bond on Appeal 397

Minute entry thereon 403

* Certificate of Review on Petition of Margaret

B. Barringer (445, 572) 289

Minute entries thereon _ 378, 379, 381, 382

* Certificate of Review on Petition of Phoenix

Title and Trust Company (610) 292

* Certificate of Referee Making Reporter's

Transcript Part of Record (640) 375

Certificate of Judge to Statement of Evidence 860

Citation on Appeal 959

Clerk's Certificate to Transcript of Record 958

*Exceptions of Margaret B. Barringer to

Referee's Order and Decree (521) 192

*Exceptions of Phoenix Title and Trust Com-

pany to Referee's Order and Decree (587) 197

^Exceptions of Margaret B. Barringer to

Referee's Summary of Evidence (619) 341

*Exceptions of Phoenix Title and Trust Com-

pany to Referee's Summary of Evidence

(634) 351
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Title of Paper Record Page

*Letter from Referee to Judge transmitting

Certificates of Review (446) 284

Memorandum on Ruling on Referee's Order

and Decree _ 380

Memorandum on Ruling on Referee's Order

and Decree 383

*Motion to Strike Portions of Amended Answer

of Phoenix Title and Trust Company (584) 159

^Motion to Strike Portions of Answer of Mar-

garet B. Barringer (479) _ 162

*Motion of Margaret B. Barringer to Strike

Summary of Evidence and for Order Re-

quiring Referee to Certify Transcript of

Reporter's Notes as Part of Record on Re-

view (613) 332

Minute entries thereon _ 373, 374

^Motion of Phoenix Title and Trust Company
to Require Referee to Certify Transcript of

Reporter's Notes as Part of Record on Re-

view ( 628 ) _ 356

Order Denying Motion of Trustee to Vacate

Order Settling, Certifying and Allowing

Statement of Evidence on Appeals - 957

Order Extending Time of Trustee to File Ob-

jections and Amendments to Proposed State-

ment of Evidence 871

*Order to Show Cause on Petition to Marshal

Liens (459) 22
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Title of Paper Record Page

Marshal's Return of Service as to Margaret

B. Barringer 42

Marshal's Return of Service as to Phoenix

Title and Trust Company 24

*Order and Decree Fixing and Marshaling

Liens, Determining Priority Thereof and

Adjudging Certain Asserted Liens and In-

terests Null and Void (502) 165

*Order Authorizing Sale of Real Estate Free

and Clear of Encumbrances (466) 45

*Order for Service on Non-Residents in Mar-

shaling Liens and Sale Free and Clear of

Encumbrances (463) 19

Order of December 17, 1934, Vacating Order

of December 13, 1934, to Allow Petitioners

to File Further Authorities 381

Order Allowing Appeal 395

Orders Extending Time for Settlement, Ap-

proval and Certification of Statement of

Evidence 406, 422

425, 428, 431, 434, 437, 440, 441, 862, 940, 941

Orders Enlarging Time to File Record and

Docket Cause in Circuit Court of Appeals

407, 421, 424, 427, 430, 433, 436, 439, 863

Order of Circuit Court of Appeals Consoli-

dating Records on Appeal 862

^Petition of Trustee to Marshal Liens and Sell

Property Free and Clear of Encumbrances

(451) 6
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Title of Paper Record Page

*Petition for Service upon Non-Resident Lien-

Holders and Claimants (461) 14

Petition of Margaret B. Barringer for Review

of Order and Decree (525) 205

Petition of Phoenix Title and Trust Company
for Review of Order and Decree (595) 243

Petition for Appeal 384

*Proof of Publication of Order to Show Cause

(466) 44

Praecipe for Transcript of Record 408

Praecipe of Appellee for Additional Portions

of Record 416

Order Extending Time to File Counter-

Praecipe 415

Praecipe of Appellee for Additional Portions

of Record 864

*Record of Proceedings before Referee Trans-

mitted by Referee with Certificate of Re-

view (447) 285

^Summary of Evidence (537) 295

Statement of Evidence 444

Minute entry thereon 443

Order Settling and Approving Statement

of Evidence 860

This Statement of Errors Intended to be Re-

lied Upon and Designation of Parts of the

Record to be Printed

together with all original appeal papers filed in and

orders made and entered by the above entitled

court.
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(Note: The above parts of the record marked

with an asterisk (*) also appear verbatim in the

Statement of Evidence at the respective pages in

parentheses set forth after the title of each paper.

It is, therefore, suggested that the Clerk print only

the titles of such papers, together with an indication

that the same are printed in full as a part of the

Statement of Evidence at the respective pages at

which the same are so printed.)

Dated: November 23, 1936.

ELLINWOOD & EOSS
WM. H. MACKAY
KIBBEY, BENNETT, GUST,
SMITH & ROSENFELD

JOHN L. GUST
Attorneys for Appellants.

[Endorsed]: Filed Nov. 23, 1936. Paul P.

O'Brien, Clerk.

[Title of Court and Cause.]

STATEMENT OF GEORGE E. LILLEY, AS
TRUSTEE IN BANKRUPTCY OF THE
ESTATE OF WINDSOR SQUARE DE-
VELOPMENT, INC., A CORPORATION,
APPELLEE, OF PARTS OF RECORD
NECESSARY FOR CONSIDERATION OF
APPEAL. (Sec. 8 of Rule 23.)

To the Honorable Paul P. O'Brien, Clerk of the

Circuit Court of Appeals for the Ninth Circuit.

Appellee George E. Lilley, as Trustee in Bank-

ruptcy of the Estate of Windsor Square Develop-



vs. George E. Lilley, et al. 833

ment, Inc., a corporation, hereby designates in writ-

ing, parts of the record in addition to those asked

for by the appellants, which he deems material ; such

parts not designated by the appellants but which are

hereby designated by said appellee, being as follows

:

Page of Original

Document Certified Eecord

1. Adjudication and Order of Reference 5

2. Amended Answer of Phoenix Title & Trust

Company to Order to Show Cause 129

3. Answer of County of Maricopa and John

D. Calhoun Treasurer thereof 53

4. Answer of Margaret B. Barringer to Trus-

tee's Petition to Marshal Liens and Sell,

and Petition in Intervention 83

5. Answer of W. R. Wells 62

6. Answer of Raymond L. Nier 64

7. Answer of J. Allen Wells 66

8. Answer of Salt River Valley Water Users'

Association 67

9. Appearance of E. L. Grose in Conformity

with Trustee's (Referee's) Order 77

10. Certificate of Review on Petition of Mar-

garet B. Barringer 289

11. Certificate of Review on Petition of Phoe-

nix Title and Trust Company 292

12. Citation on Appeal, dated February 5,

1935, together with acknowledgments of

service and marshal's return thereof, filed

with the Clerk February 26, 1935 958
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Page of Original

Document Certified Record

13. Defaults of Glen E. Weaver, E. R. Foutz,

Lucille Nichols, Nellie B. Wilkinson, Susie

M. Wallace and Thomas J. Tunney 164

14. Exception of W. R. Wells to Referee's

Order and Decree 190

15. Letter from Referee to Judge Transmit-

ting Certificate of Review 284

16. Motion for Further and Better Particulars

of Amended Answer of Phoenix Title &
Trust Company 157

17. Motion for Order extending Time of

George E. Lilley, Trustee, to File Objec-

tions and Amendments to Proposed State-

ment of Evidence, filed May 19, 1936 867

18. Motion of George E. Lilley to Vacate

Order Settling, Certifying and Allowing

Statement of Evidence on Appeals, filed

November 4, 1936; and affidavits attached

thereto 947

19. Motion to make objections to proposed

statement of evidence more definite, certain

and specific 942

20. Motion to Strike Portions of Amended An-

swer of Phoenix Title and Trust Company 159

21. Motion to Strike Portions of Answer of

Margaret B. Barringer 162

22. Notice of Creditors' Meeting of June 18,

1931 13
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Page of Original

Document Certified Record

23. Objections and Proposed Amendments of

George E. Lilley, Trustee, to Statement of

Evidence lodged in the Clerk's Office, filed

June 30, 1936 873

24. Order authorizing Sale of Real Estate

Free and Clear of Encumbrances 45

25. Order of May 26, 1936, extending Time

within which Trustee may File Objections

to Statement of Evidence lodged by Re-

spondent, filed May 26, 1936

26. Order setting for Hearing Motion of Trus-

tee to Vacate Order Settling, Certifying

and Allowing Statement of Evidence on

Appeals 956

27. Order extending Time for Presentation,

Approval, Settlement and Filing of State-

ment of Evidence, signed by Judge F. C.

Jacobs, on July 6, 1936, and filed on July

20, 1936

28. Order and Decree Fixing and Marshaling

Liens, Determining Priority Thereof and

Adjudging Certain Asserted Liens and In-

terests Null and Void; and acknow^ledg-

ments of service thereof 165

29. Order to Show Cause on Petition to Mar-

shal Liens 22

30. Order dated June 18, 1931 Authorizing

Sale Free and Clear of Encumbrances and

Directing All Liens held by any Lien-

holders upon said Premises to be trans-

ferred to the Proceeds of said Sale 45
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Page of Original

Document Certified Record

31. Order for Service on Non-residents in

Marshaling of Liens and Sale Free and

Clear of Encumbrances 19

32. Order and Decree of Judge dated Decem-

ber 13, 1934, affirming Order and Decree of

Referee 380

33. Order and Decree of Judge dated Janu-

ary 7, 1935, affirming Order and Decree of

Referee 383

34. Petition of Trustee to Marshal Liens and

Sell Property Free and Clear of Encum-

brances 6

35. Petition for Service on Non-resident Lien-

holders and Claimants 14

36. Petition of Margaret B. Barringer for Re-

view of Order and Decree 205

37. Petition of Phoenix Title & Trust Com-

pany for Review of Order and Decree 243

38. Proof of Publication of Order to Show^

Cause 44

39. Praecipe of Appellee, George E. Lilley,

Trustee, for Additional Portions of Record,

filed November 4, 1936 864

40. Record of Proceedings before Referee

Transmitted by Referee with Certificate of

Review 285

41. Referee's Summary of Evidence 295
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Page of Original

Document Certified Record

42. Return of Service of Order to Show Cause

on Petition to Sell Free and Clear of En-

cumbrances 24-43

43. All Minute Entries in Office of Clerk of

the District Court in this proceeding

44. This instrument.

In Appellant 's statement and designation of parts

of the record to be printed, they have incorporated

a note reading as follows:

'' (Note : The above parts of the record marked

with an asterisk (*) also appear verbatim in

the Statement of Evidence at the respective

. pages in parentheses set forth after the title of

each paper. It is, therefore, suggested that the

Clerk print only the titles of such papers, to-

gether with an indication that the same are

printed in full as a part of the Statement of

Evidence at the respective pages at which the

same are so printed.)

To this procedure this Appellee does not consent,

and certain portions of the record marked with an

asterisk in appellants' designation hereinabove re-

ferred to, are designated by this appellee as neces-

sary portions of the record to be printed inde-

pendent of the Statement of Evidence. This Ap-

pellee cannot therefore accept the suggestions con-

tained in said ''Note".

As a reason for refusing to accept such sugges-

tion this Appellee points out that the purported
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Statement of Evidence incorporated in the record

was not prepared and settled in accordance wiik

Equity Rule 75, nor in accordance with the rules

of the Circuit Court of Appeals for the Ninth Cir-

cuit ; nor was any notice given to this Appellee of the

time when such Statement of Evidence would be

presented to the Judge for settlement, and counsel

for this Appellee were not present when the same

was settled. Furthermore said Statement of Evi-

dence Avas not settled by the Judge who tried the

case and who was at all times from the date of the

lodging of said Statement of Evidence in the Fed-

eral District of Arizona and available at all times

for the purpose of settling said Statement of Evi-

dence, and who was not disqualified in any manner

from doing so and was at all times ready, able and

willing to settle such Statement of Evidence when-

ever the same should be presented to him in accord-

ance with the rules of court governing such matters.

Dated this 1st day of December, 1936.

ALICE M. BIRDSALL
THOMAS W. NEALON

Attorneys for Appellee George

E. Lilley, as Trustee in Bank-

ruptcy of the Estate of Wind-
sor Square Development, Inc.,

a corporation.

Received copy of Statement of George E. Lilley,

as Trustee in Bankruptcy of the Estate of Windsor

Square Development, Inc., a corporation, Appellee,
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of Parts of Record Necessary for Consideration of

Appeal, this 1st day of December, 1936.

ELLINWOOD & ROSS
N. H. MacKAY

Attorneys for Margaret B.

Barringer

KIBBEY, BENNETT, GUST,
SMITH & ROSENFELD

J. L. GUST
Attorneys for Appellants.

[Endorsed]: Filed Dec. 2, 1936. Paul P. O'Brien,

Clerk.

[Title of Court and Cause.]

ORDER RESPECTING PRINTING OF
RECORD.

It having been brought to the attention of the

court that certain papers and documents, which are

a part of the transc«^pt of record on file herein, are

set forth in full in the statement of evidence, which

is also a part of said transcript of record; and it

appearing that needless duplication of printing will

occur if said papers and documents are printed in

full in both places in the record;

It is therefore ORDERED that, where such

papers and documents appear in the record other

than in the statement of evidence, the clerk shall

cause to be printed only the name and designation

of each such paper or document, together with a

statement that such paper or document is set forth



840 Margaret B. Barringer, et al.

in full in the statement of evidence and a reference

to the page or pages of the printed transcript of

record where such paper or document is so set forth.

Upon so printing the names and designations of

such papers or documents with such statements and

references, such papers and documents shall be con-

sidered as if printed in full at the places where their

respective names and designations appear in the

printed record.

It is further ORDEEED that this order be

printed with the transcript of record.

Dated: December 21, 1936.

CURTIS D. WILBUR
United States Circuit Judge

[Endorsed] : Filed Dec. 21, 1936. Paul P. O'Brien,

Clerk.
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[Endorsed]: No. 7765. United States Circuit

Court of Appeals for the Ninth Circuit. Margaret

B. Barringer and Phoenix Title and Trust Com-

pany, as Trustee, Appellant, vs. George E. Lilley, as

Trustee in Bankruptcy of the Estate of Windsor

Square Development, Inc., a corporation, bankrupt,

Salt River Valley Water Users' Association, a cor-

poration, Central Arizona Light and Power Com-

pany, a corporation. County of Maricopa, a political

subdivision of the State of Arizona, State of Ari-

zona, John D. Calhoun, County Treasurer of the

County of Maricopa, State of Arizona, Mitt Sims,

Treasurer of the State of Arizona, W. R. Wells,

Raymond L. Nier, J. Allen Wells, E. L. Grose and

Maude M. Grose, his wife. Glen E. Weaver, Lucille

Nichols, Nellie B. Wilkinson, Susie M. Wallace, E.

R. Foutz, Thomas J. Tunney, and Windsor Square

Development, Inc., the bankrupt corporation. Appel-

lees. Transcript of Record. Upon Appeal from the

District Court of the United States for the District

of Arizona.

Filed: November 13, 1936.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit.




